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dents; by whom, to whom, when, and in 
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PREFACE. 


1 T bas been often ſaid, That Truth, the 
Law, and the Common Good, will never 
want Advocates to defend them: How far that 
may be verified at this Day, we ſball not un- 
dertake to prove: But it muſt be confeſs'd, 
That nothin ng tf than theſe were the Motives 

thor's andertaking and finiſhing the 
enſuing Diſcourſe. 

He had thoroughly Read and Conſid ered all 
thoſe Authors who have 8 Written 
Tithes, and found them gr Deficient 7 
what relates 2 to the Ir certaining the 
Legal Rights thereof, or the Method and 
Monks of Recovering thoſe Rights. 

That the Great Mr. Selden has given us 
only a mere Hiſtory thereof, and that confined 
to remoter Times. 

That Spelman, Montague, Tilleſly, and 
bers, bewildred their Readers with Perplex d 
Ideas of the Jus Divinum. 

That Sir S. Degg, (tho of good Knowledze 
in our Common Law) attributes too much to 
the Canon Law and Eccleſiaſtical Courts, 

That the late Reverend Mr. Watſon is too 
Partial fo bis own Order; and throughout bis 

A 2 3 


The PREFACE. 


Book endeavours to reſtrain the Authority of 
That Mr. Godolphin, Mr. Hughes and Mr. 
Shepherd's Treatifes on this Sub jet, tho indeed 
impartially wrote, and with ſome Judgment, 


iS the' Matters an Caſeg therein contained 
C 25 ſo 3 ann; fo 1, Immethodically rela- 
ted, That moſt Readers at this Day are at a 
laſs to underſtand them, Nor do any if them 
» ; pertain the. Tenth Part of the Law concerning 
Tithes, as it ſtands with us at this Day. 
thor bes here collected not aniy all ths Statutes, 
aud ſueh ad judged Caſes; as have been pub- 
. 4: tiſbed relative to that Subject; but has alſo 
(a be conaeiust) illuſtrated many Points 
hal have bitherto appeared Doubtful ; and 
* diſtributed the whole into ſuch an Order and 
Method, as will not only affift in the clearing 
2p of ſuch Difficulties: as occur; but alſo very 
much. comrilute to fix a more laſting Impreſſi- 
on & each ſeveral Point in the Reader's 
Memory. | le, which End he ig deforod in the 
. 2 firſt-Place to peruſe the following Contents. : 
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1 461 zr W er rad Nove dad _ 
HAP. I. Of tb Ou "of - _ 
and when eftabliſped im England; 


©, Deſeription of Tithes, *Parſonages;}- Vi- 
©  carages;- Impropriations, Approptiations, 
N — — 
and 7 atures, Mind, ies, 
and Jncidents of Tithes i genrrat, with a 
Word of the Jus Divimum"rberesf * hiſo of 

what, and in what Cafes noTitbes ors Due, 

and a Summary of Lr re- 
latin to ſitbes 1 „ boueNge 1. 
Chap. II. Or Predial Tits, hate Shears, 

2 "Kinds aud Incidents in 5 for what 

- Things due of Common Right, &citand in 
- what Caſes notidue'by Cuſtom! on-Pheſcrip- 

tion, &c. with tho Reaſons there — 

this with reſpe# to the Tithes Tom, 

Grain, Hay, Graſs, Wood, Trees, Fruits, 

Herbs, Seeds, Honey, Wax, &c. Alſo the 

ſeveral — for aſcertaining the Tithes 

of Hemp and Flax, and in what Caſes BY 

2; 7 or Small Tithes. — 7 
Chap. III. Of Mixt Tithes, and their ſeveral | 

Kinds and Incidents, as, of F viz. 

Horſes, Oxen, Cows, Sheep, Hogs, &c. 

and their Young ; alſo of Milk, Cheeſe, 

Wool, Agiſtments, &c. when, and in what 

' Manner payable, and what Modus, Cuſtom 


of 
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The CONTENTS. 
er Ereſcription therein 55. cod or nt; alſo 
the Tithes of Deer »i: — 
ORs ena. D — Par- 
_[tridges, Pidgeons, Eggs; Fiſh, &c. Page 75. 
Of. Perfonal Tithes, their Defini- 


% Nature and Kinds, at, of ' Txadeſmen, 
n "> nue d. of at large, 
reg to be 4 Perſonal Tithe; of Fiſhing, 
„Fomling aud Hunting; f Creatures Ferz 
Daturs 4s Bees, Derr, Comes, Doves, 
» Cenſor: Pheaſants. Turkeys, with their Pro- 
1 Auk ss viz. Honey, Wax, } Egge, iT Kc. 
vf Ale of, Oblatigns, Obventiais, Offerings, 
Lithes of Marriage Goods in Wales, &c. 


41d, concerning Mortuaries, Nc. p. 71. 
C „V, By-whom:Tithes are to be paid; the 
"General. Rules thereof, with Cafes explain- 
Ang thoſe Rules; where, amd ta whom pay- 
.able, and the Rules of Payment, with ſpecial 
Caſes thereupon; botu, and in what Manner 


charged of Tithes at Common Law, viz. 
Antient Demeſn Lands, Barren Lands, 
Foreſt Lands, Waſt Lands, Derelict Lands, 
& alſo, the Manner aud Mears whereby 
bogy Lands became. Diſcharged, viz. 1 
Ex Popes Bulls or. Grants. .2: By Com- 
ofirions Real. 3. By Cuſtom or Preſcrip- 
tion. 4. By Unity of Poſſeſſion; with the 
Realuns aud. Authorities of catch at large 
eie yanny [tes 1044125, 195. 
Chap. VII. Of the feveral.Statutes for diſſol. 
au Abbies, & , and vefing their Land-. 
» "TOY 3 | , in 
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in the King, aud what Lands A, 


i; Tithes by tbeſo Acts reſpeniv 
* 8. c. 28. Lair Ae 
31 H. 8. o. 19: of th6- 
32 H. 8. c. 24/ the Hy 

of H. 6. C. 


Chap. Le — 
Chap. v it 
the 6 rar County 
| Courts; of Mrits of 
Tithes. Om Lau * 
aud Progreſs of 'Ecclefraltical 
therein, with a Series of the adus 
which confirm, limit, or enlarge 
„„ Circumipotte” agatis, ; rei * 
Parlidnent: againſt Eeciefiaſtieal Incroath- 
ments, Kat. De Sylva Cedua; 'as 4 
45 E. 3. c. 3. 1 R. E. c 14 & 14. 9 — 
c. 6. 2 H. 8. c. 20. 33 H. 8. Ee n 
& 3 Ed. 6. c. 13. with eee 
each Haute pz 
Chap. IR. Of Remedies ind Gun. for Tit 


in the Temporal — wy wh = 
tbe Exorbitancies 


rhe e rafts 
Courts err — It 


my 
particular Diſcowſe 2 Prohibiti 
Conſultations, aud the Hucidem aud 
fequents thereof ;'"as Libels, Bug 
Proofs, Sentences and judgm 


Gn bb 

the Ohjections again/? Prohi bitions 
are — 31 255 che Ca Cate; and ; 12 | 
ties for and againſt the Practise of thi 
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The CONTENTS. 
mon n „ e 
a4 age 341. 
*. of Adlions for Tithies ar Common 
Law; by and againſt whom, and in what 
Caſes they lay; alſo of Actions aud Suits for 
the treble, double or fingle Value on the Stat. 
2 & 3 Ed. 6. c. 13, &c. in what Caſes, 
amd bow to be Proſecuted, either at Law or 
in Equity, with the Courſe of Proceedings 
therein, from the Commencement of the Ac- 
tion to 0 Ju ” and Execution there- 
; alſo the [everal Statutes giving Furi/- 
ions to Juſtices of the Peace, Kc. 2 es 
of Tithes, viz, a > 3. c. 6. and c. 34. 
and 1 Geo. 1. c. 6 | p-. 395. 


* XI. Of the antiein Cuſtom or Modus of 
#bing in London, and in what Manner, 


and by by whos Means it progreſſively Vatied, 
till ſettled by Stat. 3) H. 8. c. r1. and the 
Decree therein recited ; alſo of the Proviſion 
made by Stat. 22 & 23 ar. 2. C. 15. For 
Payment of Tithes in the ſeveral Pariſhes 
of London therein mentioned, with a Liſt of 
thoſe Pariſhes, and what Rate Tithes each 
Pariſh is to pay; with References to Prece- 
—y Prohibitions, Declarations and 
leading in Caſes ＋ Tithes p. 438. 

| (by way ＋ Supplement, ) 

A Lift of Abbies and Monaſteries diftoed 
by Stat. 31 H. 8. &c. 
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ir e 0 IRE” 
/ the Original of Tithes, and 
when eſtabliſhed in England; 4 
. Deſeription of Tithes, Parſo- 
nages, Vicarages, Appropria- 
tions, Glebe Lands, Oblations, 
Obwentions; and of the ſeveral 
Kinds, Natures, Qualities, and 
Incidents of Tithes in general, 
with a Word of the Jus Divi- 
num thereof; and of what, and 
in what Caſes no Tithes are 
due, with a Summary of the 
Statutes relating to Tithes. 


r E Intent of the enſuing Treatiſe Tubes, their 
4 being to ſhew how the Law of this Original. 

_ Kingdom at preſent ſtands, with * 
Reſpect to Tithes, and the Incidents * 
B of; 


2 The Law of Tithes, &c. 
of; it may ſeem needleſs to make ſtrict 
Inquifition into the Original of Tithes, or 
to deduce an hiſtorical Narration thereof, 
from the earlier Practice of the Chriſtian 
Vide Hoſpin. Church down to our Times; eſpecially for 
de Orig, do. that the Curious and Inquiſitive may re- 
norum Ee- ,* 7 . 
cleſiaſticor. ceive abundant Satisfaction in thoſe Parti- 
Seld. Hitt. of culars, from the learned Labours of Hoſpi- 


Titthes, &e. nian, Grotius, Spelman, Ridley, Sc. and that 


— Ab incomparable Treatiſe of Mr. Selden, writ- 
ten on this Subject. 

Not known *Twill therefore be ſufficient in this Place 
in the primi- to obſerve, That as no ſuch Thing as an 
tive Chur.b. Eccleſiaſtical Benefice was in Being in the 
earlier Times of Chriſtianity; ſo there 
could at that Time be no Fruits or Effects 
thereof, or any Incidents appurtenant there- 

to, vis, Tithes, Glebe, Egc. | 
Barlow'sRe- For as Biſhop Barlow, Selden, and others 
CO ACS: have obſerved, neither Tithes nor Eccleſi- 
Tithes 82. aſtical Benefices, (which are correlata in their 
Nature) were ever heard of for many Ages 
in the Chriſtian Church, and as that Biſhop 
affirms, no Mention is made of Tithes in the 
| grand Codex of Canons, ending in the Year 
Hoſpin. ſu- 451; which, next the Bible, is the moſt 
pra, &c. authentick Book in the World; and that it 
thereby appears, during all that Time, both 
Churches and Churchmen were maintain'd 
by free Gifts and Oblations only. See Mat- 

ſon's Compleat Jucumbent, p. 3, 4, Ec. 
Vide 3 Salk. And as it may be prov'd from good Au- 
169. Seld. of thority, That by the antient Practice here 


Licbes 86, in England, Patrons of Churches did origi- 


_ nally either grant the ſame by Donation 


only, or (which is of like Kind) confer them 
| on 


„ b kane ©. © 
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The Law of Tithes, & 3 


on their Clerks by Collation and Livery in 


like Manner (as they ſtill do to Free Cha- 


pels and Donatives) and continued ſo to do 

till that Right was extorted from em by 
Papal Canons and Decretals: So thoſe Pa- Originally | 
trons had during that Time, i. e. in the 7th oo _ 
and 8th Century, the ſole Power over, and jpid. 198, 
Right of Diſpoſal of the Tithes of their 204, 209, Ke. 
own Lands: And it is held to be then the 

general Practice for any Man to give or pay 

his Tithes to what Church he thought fir, 

till the Council of Lateran (or Lyons) re- 

ſtrained that Practice. 3 
And Mr. Selden has ſhewn us, That Fe - 
Tithes were not eſtabliſhed here in England, E land 
till towards the End of the eighth Century, Seld. ut ſu- 


4, e. Circ. Aunum 786, when Pariſhes and Ec- pra. 


_ cleſiaſtical Benefices came to be ſettled ; for 


as is ſaid, Tithes and Eccleſiaſtical Benefices 
being correlata, the one could hot exiſt 
without the otlter ; for whenever any Eccle- Tiber and 
ſiaſtical Perſon had any Portion of Titlies — 000» 
granted to him out of certain Lands, this na- Vide Wat. 
turally conſtituted the Benefice, the Grant- fon, 5. 4. 
ing of the Tithes of ſuch a Manor or Pariſh 

being in Fact a Grant of the Benefice; as a 

Grant of the Benefice did imply a Grant of 


the Tithes: And thus the Relation between 


Patrons and Incumbents was analogous to 


that of Lord and Tenant by the feudal 
Law. But Tithes with us at this Day are 
eſteemed to be rather the Fruits and Effects 77thes deſcri- 
of the Benefice, than the Benefice it ſelf; %4- 
and may therefore very properly be deſcri- 
bed as the chief Part of the Fruits or Profits 
of 4 Parſonage; Rectory, or Eccleſiaſtical 
B 2 -Benefice 


4 


Defined. 
Pridle and 
Napper's 
Caſet1Co.15. 
Dyer 84. 


Parſon, what, 


and u ſo 
denominated. 


the Church may ſue for and defend her 


Perſona Im- 
per ſonata. 


The Law of Tithes, &c. 


Benefice belonging to the Parſon, Vicar, or 
Incumbent of a Church (excluſive of Glebe 
Land and other Perquiſites). 

In ſome of our Law-Books Tithes are 


briefly defined to be an Eccleſiaſtical Inhe- 


ritance or Property in the Church, collate- 
ral to the Eſtate of the Lands thereof ; but 
in others more fully, a certain Part of the 
Fruit or lawful Increaſe of the Earth, Beaſts, 
or Men's Labours, which in moſt Places, 
and of moſt Things, is the tenth Part, 
which by the Law hath been given to the 
Miniſters of the Goſpel, in Recompence of 
their attending their Office. But note; theſe 
ſeveral Definitions ſeem to reſpect the ſeve- 


ral Capacities of the Parſon Incumbent, i. e. 


Eccleſiaſtically Political, or legally Perſo- 
nal, | 
Now the Word Parſon in a legal Accep- 
tation is taken for the Rector of a Church 
parochial, and is denominated Per/ona Ec- 
cleſiæ, becauſe he taketh upon him the Par- 
ſonage, 7. e. the Care of Perſonating or Re- 
preſenting the Church; and therefore he is 
ſaid to be ſeized Jure Eccleſiæ, (as a Huſ- 
band is Jure vxor:s) ſo that in his Perſon, 


Rights, Ec. | 

Alſo, when a Church is full, it is ſaid to 
be plena & conſirita of ſuch a one Parſon 
thereof, 7. e. full and provided of a proper 
Perſon or Repreſentative, or one who —1 
Vicem ſeu Perſonam Hccleſiæ gerere; and ſuc 


a one is called Perſona imperſonata, or Par- 


ſon imperſoned, that is, a Rector or Patron 


in Poſſeſſion of a Church parochial, 9 
* | the 
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The Law of Tithes, 6c. 5 

the ſame be Preſentative or appropriate; 

and the Tithes and Revenues of ſuch a 

Church is commonly call'd a Parſonage. FParſonage. 
A Vicar is one that has a ſpiritual Pro- Vicar and Vi- 

motion or Living under the Parſon, and is. 

ſo denominated quaſi vice agens Parſonæ. 

And ſuch a Promotion or Living is called a 

Vicarage, which is a Part or Portion of the 

Parſonage allotted to the Vicar for his Main- 

tenance and Support. 3 
This Part or Portion is in ſome Places an Hs Mainte- 

annual Sum of Money certain; but in moſt“ 

Places it is a Part of the Tithes in. Kind, 

which moſt commonly is the ſmall Tithes ; 

and in ſome Places he has a Part of the 
eat Tithes, and alſo of the Glebe, and 

uch a one is called a Vicar endowed. Vicar endowed. 
Thus he that has the Right to, and Poſ- 

ſeſſion of the leſſer Part, is called the Vicar; 

and he that has the other and greater Part 

of the Tithes, Sc. is call'd the Parſon, 

who in ſome Pariſhes is a Clergyman, and 

ſometimes the Miniſter or Incumbent of 

the ſame Church; but in other Places he is Lay Impre- 

a mere Layman, and cannot ſupply the tien. 

Church but by a Spiritual Vicar ; and this 

ſo poſſeſs d by a Layman is called an Impro- 

prietien, and himſelf the Impropriator. 1 Keb. 

900, | SY 

But an Appropriation is when ſuch a Par- Appropriations 

ſonage (or Vicarage, or other Church Pre- 19 Bodies ſpi- 

ferment) is in the Hands or Poſſeſſion of Vl. 

ſome Eccleſiaſtical Perſon and his Succeſſors, 

and can be made only to a Body Politick or 

Corporation Spiritual, that hath Succeſſion, 

whereby ſuch Body becomes perpetual In- 

B 3 cumbent 
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The Law of Tithes, &c. 


cumbent of the Benefice appropriated, and 
ſhall for ever enjoy the Tithes and other Pro- 
fits, and the Cure of Souls belonging thereto. 
Difference. in And there is no Difference between a 
Churches ap- Church appropriate and one not appropri- 
propriate and ate, ſaving the former is annex'd to the Cor- 
en, poration or Perſon to whom *tis appropri- 
ated, and his or their Succeſſors for ever; 
but a Church not appropriate is had only 
for the Life of the Incumbent thereof. And 
therefore thoſe who have Appropriations 
can no more grant their Title of Appropri- 
ation to others, ſo as to make the Grantees 
perpetual Incumbents thereof as Appropria- 
tors, than Incumbents of other Churches 
preſentable, can by their ſole Act convey 
Incumbents of their Incumbencies to others ; but both may 
Lac. make equally make Leaſes of the Profits thereof, 
es i. e. of the Tithes, Glebe Lands, c. And 
note; an Appropriation will not paſs by the 

Name of an Advowſon. Watſon go. 
See Watſon's Compleat Incumbent, chap. 17. 
for a fuller Explication of Appropriations, 

Vicarages endowed, c. 

Ghlbs Lands, The Fruits or Profits of a Parſonage or 
Vicarage, beſides the Tithes, are Glebe 
Lands, (where there are ſuch, for in ſome 
Places there are none ) Oblations, Obven- 
tions, and other Perquiſites on Marriages, 
Baptiſms, Ec. and in ſome Places Mortuaries. 
What they are. The Glebe is that Portion of Land, Mea- 


| Watſon 404, dow or Paſture that belongs to, and is Par- 
4. cel of the Parſonage or Vicarage over and 


above the Tithes; and ſuch Glebe, while 
in the Hands of the Parſon, is not to pay 
Tithes to the Vicar. But if the m_—_ 

4 ets 


only Maintenance of the Church; and being 
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lets his Rectory, reſerving the Glebe, he 
ſhall pay. Tithes to his Leſſee; and if he 
ſell the Corn ſown on the Glebe, the Ven- 
dee ſhall pay Tithe ; alſo Glebe Lands in 
another Pariſh fhall pay Tithe. 

Oblations, Obventions and Offerings, ſeem 
in their proper Nature to be one and the 
ſame Thing, and that which of old was the 


then the free Gifts of the People, were truly 
eſteemed a ſpiritual Revenue; and theſe are 
ſtill called merely Spiritual, Whereas Tithes 
and Glebe Lands are in our Law taken as a 
Temporal Revenue; but in the Canon Law, 


the Word Oblations comprehends all ſuch 


Things, either real or perſonal, as were 
given to the Church by Teſtament, or o- 


therwiſe; and this, though Real and Tem- 


poral, they improperly term Spiritual. 


7 


Oblations. 
Ibid. 56), 
$15+ | 


And by the Term Obventions, the Cano- Obrentions. 


niſts included not only Oblations, Offerings, 

Mortuaries, and Perquiſites of Marriages, 

Baptiſms, Funerals, Oc. but alſo divers o- 

ther Particulars, which are now happily a- 

boliſhed or grown ex 5 | | | 
But Offerings whic 

Eafter or Whitſontide, Ec. ſeem in their Na- 


are uſually given at Offerings. 


ture to be a Kind of perſonal Tithe, being 


in ſome Places claimed by Cuſtom, and re- 


free Gift; and accordingly are now paid, as 
of Duty, and not of Benevolence. Vide poft 
27. the Stat. 2, 3 Ed. 6. 

Of Mortuaries, vide poſt Chap. 4. 


B 4 Now 


ceived as a Right or Debt, and not as a 


Abrtgyaries 
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Tithes of three Now all Tithes, according to a general 


| Kinds. Diviſion, are reducible to three Kinds, viz. 
1 Predial, Perſonal, and Mixt. 
| 1. Predial, Firſt, Predial Tithes, i. e. ſuch as accrue or 


1 — _ ariſe from the yearly Fruits, Profits, or Pro- 
, : duce of the Earth, as Corn, Grain, Beans, 
1 h Peaſe, Graſs, Hay, Wood, Sc. the Seed 
1 and Profits of Rape, Hemp, Flax, Annis, 
I Cummin, Parſley, Fennel, Hops, Saffron, 
Woad, (Cc. of Herbs, Mint, Rue, Sage, 

Woad, Sc. And the Fruits, Apples, Pears, 

Plums, Cherries, Figs, Grapes, Nuts, Fil- 

berds, Acorns, Maſt, Ec. and the like. 

2. Perſonal. Secondly, Perſonal Tithes, i. e. ſuch as a- 
Vice chap. 4. rife and grow. due by the Profits that pro- 
ceed from the honeſt Labour and Induſtry 

of Mankind in ſome perſonal Work, Im- 

ployment, Artifice, or Negotiation, as Buy- 

ing, Selling, Merchandizing, or the manual 

Labour, Art, or Occupation of Carpenters, 

Joiners, Maſons, Taylors, Fiſhers, Fowlers, 

Hunters, or the like; and for this Tithe 

there is generally claimed the tenth Part of 

the clear Profits that they make by their re- 

ſpective Trades, Arts or Imployments ; but 

this is only paid by Cuſtom, and in ſome 

Places, and cannot be extended to ſuch as 

hunt, fiſh, fowl, Oc. for their Plcaſure only. 
eee Thirdly, The third Kind of Tithes are 
Vide chap. 3. ſaid to be mixt, for that they participate in 
| their Nature both of predial and perſonal 
ualities, i. e. ſuch as ariſe partly from the 
Earth or Land, where the Thing or Animal 
is produced, bred or fed; and partly from 
the Labour and Care of Man in their raiſing, 


breeding or feeding ; of which Sort are o_ 
| | dle, 


tle, as young Calves, Lambs, Kids, Roes, 
Pigs, the Wool of Sheep, Milk and Cheeſe 
of Cows (quære of Sheep and Goats) and 
the Eggs and Chickens of Hens, Geeſe, 


* 
4 


Ducks, Swans, and the like. u 
But it is to be obſeryed, that among pre- 7wo Kinds. of 


dial Tithes, ſome of them are ſaid to be 77*4i#! Tithes 
greater and 


eat Tithes, as Corn, Grain, Hay, Wood, 5... 
„— and the like; and ſome of them are — 
denominated minute or ſmall Tithes, as the | 
Tithes of Herbs, Flax, Hempſeed, ,and the as 
like; and the Diſputes that ariſe touching AE 
either of theſe, do generally terminate in 
theſe or the like Queries, viz. 

Whether they are of Sylva cædua, i. e. of Queſtion 
Woods felled and preſerved to grow again, . ins 
or of Wood not for Uſe, or apt for Timber, 45 Que. 
but for the Fire. If of Trees planted for * 
fencing of Grounds, or in Fields, Paſtures, 
or Hedge- rows; of Turves growing in Fen- 
niſh and Mooriſh Ground, or of Paſture 
Ground. If it be Tithes of Harveſt Fruits, 
or not, of Hay of the firſt Cut or After- 

Mouth, of Wool, of Lambs, of Calves, of 
Pigs, of Colts, of Milk, of Cheeſe, of Seeds, 
of Hemp, Flax, Onions, Rape, Pot-herbs, 
of Maſt of Beech, or Oak, of Wind or Wa- 
ter Mills, of Parks, Warrens, Pools, Ponds, 
of wild Beaſts under Cuſtody, &c. of Dove- 
cotes, of Bees, of Huntings, Fowlings, of 
Swans, Geeſe, Eggs, of Crafts, Trades, and 
manual Occupations ; of Negotiating, Mer- 
chandizing, Trafficking, Ec. | 

Under theſe general Heads eſpecially will Their Nature 
fall many of thoſe Caſes which hereafter fol- and Qualities. 
low in the Treatiſe, For the better under- 

| ſtanding 


None for 
Houſes. 


Hob. 11. 
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ſtanding whereof, and to ſhew the Nature 
and Quality of Tithes in general, we ſhall 


here lay down the general Rules and Max- 


ims following, viz. 

1. That Tithes are not due or to be paid 
for the yearly Rent, or Value of Houſes, 
but for the Revenue and Increaſe of Things ; 
for Tithes in Kind cannot be thereof, and a 
Preſcription for a Modus Decimandi can hard- 
ly ſtand to riſe and fall according to the 
Rent thereof; yet that kind of Payment in 
Lieu of Tithes is good in London and o- 
ther Places by Cuſtom, and by ſeveral Acts 


of Parliament, which ſee hereafter. 


Perſonal 
Tithes not of 
common R:gbt. 


2. That Tithe naturally and properly is 
but the Tenth of the Revenue, Produce or 
Profits of my Ground, and not of my La- 
bour and Induſtry, Hob. 250. From hence 


. we may collect, that perſonal Tithes are not 


Vide Poſt. 12, 
Rep. Can. 
333. | 


due naturally or of common Right. 

3. That in Caſes of Tithing, the Cuſtom 
of the Place is much to be heeded, both for 
the Matter and the Manner thereof. 

4 That Tithes are Lay Chattels, for the 
Recovery whereof the King and others may 
have Remedy by our Temporal Law, and 
in our Lay Courts. 

5. That Tithes are grantable from Man 
to Man, as other temporal Things are. 

6. That were the Tithe may be divided 
from the Reſidue (as in Graſs, Ec.) it 
ought to be ſo done; though this is not to 
be done in Corn, except in Sheaves. 

7, That the Parſon or Vicar is to take 
away his Tithes in a convenient Time after 
they are ſet forth. And if he ſuffer them 

to 
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to lye on the Land to the Prejudice of the 
Owner of the Ground, he may have his 
Action on the Caſe againſt him for it. 
Ley Jo. 


8. But though Tithes are now become a Tithes an Ec- 
Lay Chattle, yet by our Law they are ac- — I- 


counted an Eccleſiaſtical Inheritance, and 
collateral to the Eſtate of the Land out of 
which they iſſue; and that of common 
Right they are to be paid out of all Lands, 
Meadows and Paſtures; alſo by the Eccleſi- 
aſtical Laws they were originally due to 


_ Eccleſiaſtical Perſons only. But ſome good 


Authors, as Mr. Selden and others obſerve, 
that this Law did not exclude the Laity 
from having a Propriety in Tithes. 


"Tis alſo ſaid, that till they were ſevered No R 
rubs oa 
tion at come 


mon Law. 


they remained merely Eccleſiaſtical, (i. e. un- 
der the ſole Cognizance of the Eccleſiaſtical 
Court) for the Subſtraction whereof no Re- 
medy was given by the common Law; but 
this is now provided for by Statute Law. 
Alſo, That no Union of Poſſeſſion could 


remained ſtill in Eſſe, and might be Demi- 
ſed or Let to any ſpiritual Perſon. 

And if a Parſon impropriate had enfeof- 
fed another of part of his Glebe, or had 
made a Leaſe of it to him, yet he ſhould 
have had Tithes thereof ſtill ; ſo that a 
Man might have had Tithes even againſt 
his own Feoffment; for they were not claim- 
ed in Reſpect of any Ownerſhip in the 
Land, but as was ſaid Ex debito by the Law 
of God ( being at that Time eſteemed mere- 


ly ſpiritual). 
So 


Wot extin- 
extinguiſh or ſuſpend them; but that they g»iſo#d by 


Union. 


Who to bave 


them, 


Formerly ſpi- 


ritual, 
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So if a Parſon at this Day purchaſe Land 
within his Rectory, and afterwards Leaſes 
the Parſonage, the Leſſee ſhall have Tithes 
of this new purchaſed Land. | | 
Alſo, by Reaſon of their ſpiritual Nature, 
a mere Layman by the common Law could 
not have had an Inheritance deſcendable or 
grantable in Tithes, as he might of tempo-- 
ral Poſſeſſions; neither will they at this Day 
How paſſed paſs by the ſame Words in Grants, as other 
Ke. temporal Poſſeſſions will do; for even at this 
Time, if one grants a Ground or Land cum 
proficuis & commoditatibus eidem pertinentibus, 
the Tithes will not paſs. 
Note. But here we muſt obſerve, that the Law 
Law, altered has now changed the former ſpiritual Qua- 
by Statute. lities of Tithes and other Eccleſiaſtical Du- 
ties, eſpecially ſuch as came to the Crown 
by the Statutes of 2) H. 8. 31 H. 8. 1 Ed. 6. 
For by theſe Statutes, and the Statutes 32 
H. 8. c. J. 2& 3 Edw. 6. and 1 2 P. 
Now meerly M. Such Tithes, Oc. in the Hands of Lay- 
temporal. men are mere temporal Inheritances, and 
Rep. Can. are of the Nature of other Lands and Chat- 
„„ they ſhall be Aſſets in the Hands of an 
Heir; the Wife ſhall be endowed thereof, 
and the Husband be Tenant by the Curteſy. 
Real Actions (in the Courts at Common 
Law) may be brought for them, and they 
have all other Incidents of Temporal and 
Lay Inheritances. See 1 Co. 3. 11 Co. 13. 
Dyer 34. Co. Lit. 5. 159. f 
Hob. 42. Alſo Hobart admits, That when Tithes in 
kind are actually diſcharged or extinguiſhed 
„Mel, ba Modus Decimandi, they are turned into 
J. a Lay Fee, but ſays, that that which is gi- 
8 | ven 
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ven in Lieu of Tithes is turned into a ſpi- 
ritual Fee; which Saying may well be que- 


ried, ſeeing not only Tithes, but whatever 


is given in Lieu of Tithes, is now become 
a Lay Fee, or Temporal Intereſt as afore- 
ſaid. S 

And the Law and Practice is now clear, 
that if any Layman that has Tithes be diſ- 
ſeiſed of them, or wronged in them, or they 
be kept or detained from him, he having a 
lawful Intereſt in them, or Right to receive 
them, he or his Heirs or Executors, Ec. 
may have his Remedy for them by the or- 
dinary Way of Action or Suit in the King's 
temporal Courts of Law or Equity. And 
although the other Remedy of ſuing for 
Tithes in the Eccleſiaſtical Courts, is not 
taken away by any Statute, but permitted 
to be made uſe of as before ; yet the Suing 
for them in a Spiritual Court can never de- 
nominate the Thing itfelf to be Spiritual, 
ſeeing the Spiritual Law and the Fs divi- Their Jus di- 
num itſelf was originally created, and is ſtill vinum. 
regulated and controuled by the ſuperior 
Authority of the common and Statute Law, 
which under God and the King is the beſt 
Security of all Sacred as well as Civil Rights, 
Liberties, Properties and Poſſeſſions. 

It is true, there is a Jus divinum in all 
legal Rights and Properties, and whatever Proje#ed by 
any Man rightfully poſſeſſes, his Title to it Canorifts- 


is Jure divino, which does not exclude or S 

vary from the Law of Man. But ER 7 

divinum of Tithes is ſaid to have derived its $Selden's 2. 

Stream from the ſulphureous Fountain of % Talk, ver- 

the Canon Law, and projected by the Ca- bo Tubes 
noniſts, 


t4 


Probibitions, 
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noniſts, in order to exclude the Authority 
of the Temporal Law from intermedling 
with what they called God's Portion ; which 
tho' given by Laymen, yet as they argue 
and pretend, being once veſted in the 
Church, they could never be reſumed or 
applied to any Lay Uſe by any Humane 
Law, or Temporal Power whatſoever. 
From this Project aroſe thoſe various 


* Conteſts between the Courts Spiritual and 


Temporal touching Tithes and other Eccle- 
ſiaſtical Claims, which we often meet with 
both in our Hiſtories and Books of Law; 
(ſome whereof you will hereafter find refer. 
red to in the Chapter of Prohibitions, Ec.) 
which ended in a Reſtraint of Eccleſiaſtic 
Juriſdiction. ö 
For the Clergy deriving their Claim of 
Right from God, and endeavouring to ap- 
propriate the ſole Cognizance and Juriſdic- 
tion of that Claim to their own Courts 
(commonly called ſpiritual) put the tempo- 
ral Courts under a Neceſſity of examining 
the Foundation of that Juriſdiction, and con- 
ſequently the Juſtneſs of the Claim, by in- 
terpoſing Writs of Prohibition, %. 
Theſe politick Projects in the Caſe of 
Tithes, and their ill — ſeem to 
be admitted, cenſured, and lamented, even 
by one of the greateſt Advecates of that 
us Divinum, viz. Biſhop Mountague, who 
writes thus : | 
© But for Tithes, there was perhaps 4 
© Fault in Clergymen themſelves, who be- 
© ing not contented with God's Allowance, 
© nor the Part and Portion he had ſet out for 
© themz 
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them, but aiming at more and a far greater 
Proportion than they thought that would 
riſe unto, they diſclaimed their (moral) 
Title and Intereſt themſelves ; and ſo fell 
off from Morality in the Matter of Titbes, 
into Judiciality for their own Advantage, 
(as they hop'd) ſuppoſing, as indeed the 
Caſe then ſtood, and as the Truth was, 
that whereas they (the Clergy ) had all 
Men's Heads under their Girdles in Tye 
of Conſcience ; ſo for the moſt part they 
might command what they liſted from 
them, and therefore would not reſt upon 
a Tenth, when they thought it in their 
Power to command a Fifth ; ſo the Dog 
in the Water loſt the Fleſh in his Mouth 
by catching at the Shadow he ſaw there; 
and thoſe who would be wiſer (by Pro- 
jets) for the Church than God, while 
they lefr his Allotment to make way for 
greater Largeſs, iueogdr3ncer, they proved 
ſtark Fools in their new Devices, and ſo 
came at length to be diſpoſſeſſed of that 
which was their Right, being reſtrained 
and held to their Dimenſion, a Portion, a 
Penſion, a Pittance, a poor Salary, Ec. 
who, had they been wiſe and ynderſtood 
theſe Things, might have kept themſelves 
well enough (had they not aimed to feed) 
at Rack and Manger (of Jus Divinum.”) 
And that Laymen and the Temporal 7;, Neceſſity 
Courts were under Neceſſity of making uſe of Probibitions. 
of thoſe Remedial and Reſtringent Writs, 
in order to cure the Exorbitancy of their 
Jus Divinum, will appear from | thoſe fre- 
quent Inſtances found in our Books, * 
I eir 
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their Suits in the Spiritual Courts are found- 
ed on that Claim, though conttary to Law, 

_ Reaſon and Conſcience. 4 
pm ne And that the Claims of Churchmen in 
ms dc, the Caſe of Tithes, and other their De- 
| mands, were often unjuſt and unreaſonable, 
Will further appear both from the Pream- 
bles, and the enacting Clauſes of many of 
our Statutes ; to ſelect a few for Inſtance. _ 
Statutes Re- The Statute 13 E. 1. c. 5. giving Remc- 


frraining the dies to redreſs the Uſurpations of Advow- 


1 f ſons, (chiefly practiſed by the Clergy) and 
af alſo vpon an Indicavit brought againſt an 
Incumbent (practiſed by their Colluſion in 
- + * order'to ouſt the rightful Patron) giving the 
Patron (in ſuch Caſes) a Writ of Advow- 
fon for the Tithes, Sc. See E N. B. 30 E. 
35 B. 31 F Cc, 39 E. 3. 15. 13 E. 4. 3. 
5 C9: 102. 7 Co. 25, 21. Sc. Vid. Stat. / Aunæ, 
T7 T0; A LEONE 
The Statute 9 E. 2. (or Articuli cleri) c. 1. 
bf Clergymens ſelling their Tithes for Lucre 
of Gain, and turning them into Lay Chat- 
tles for ill Purpoſes, vid. Reg. 34, 36. E N. B. 
40. Ce. and 50. 2 Iuſt. 619. 368 
The Statute 9 E. 2. (idem) cap. 5. ſhews 
their unreaſonable Claim of the Tithes of 
new Mills. See 2 I»f. 621. 
The Statute 45 E. 3. declares their unjuſt 
Demand of the Tithes of Timber-Trees, 
in the Name of Hv Cedua. See 2 Inſt. 642. 
II C. 48. Cro. Eliz. 1, 477, 736. Cro. Fac. 


100, 133. 2 Leon. 80. 

With divers other Statutes reſtraining o- 
ther miſchievous Practices pretended to be 

founded on their Jus divinum: Vide 9 H. 
_ 2 ais 


other Thing uſed for the Improvement of 


The Law of Tithes, ion 


17 
56, 50 E. 3. 10. 43 E. 3. 33. 11 H. 4 8. 
Fitz. Attachment, ſur Prohibition 1 Bro. Diſms - 


14, Sc. (vere Plow. 470.) | 
T 5 be here obſerved, that our Tiber net due 


Books of Common Law do mention certain 2 lp 
Caſes wherein no Tithes are due of Com- . 
mon Right, but yet are claimed as due by 
the Eccleſiaſtical or Canon Law, Jure di- 
vino. | 
And in the firſt Place, by our Law, no 
(predial) Tithes ſhall be paid of ſuch Things 
which do not increaſe from Year to Year. 
For the Rule is, abi non eſt annua Renovatio 
ibi Deci mæ don debent ſolvi. 

Therefore no ſuch Tithes ſhall be paid for 2 Add. 77 
Stone, got out of Quarries; nor for Pit- 
Coals, Turk, Slates, Bricks, Tyles, Earthen 
Pots, nor of any Thing made of Earth. 

Nor of Marle, Sand, Lime, Chalk, or 1 Med. 35. 


Ground; for by theſe the Earth, and con- 
ſequently the Tithes thereof, are bettered 
and improved. See 1 Med. 35. 

Nor for any Thing gotten out of the 
Ground, as Tin, Lead, Copper, or other 
Metal. Nor is Tithe-Ore due of common 
Right. See 1 Chan. Ca. 2/72, 282. 2 Vern. 46. 

nd yet by Cuſtom, Tithes of ſuch Things 
may be due and payable. 

Where Tithes are due of common Right, 
and where by Cuſtom, ſee 4 Mod. 341, 344- 

See alſo for this Purpoſe theſe ſeveral Au- 
thorities, 1 Roll. Abr. 636. D. 1 Moor go8. 
Cro. El. 277. 2 Iuſt. 651. Dr. & Stud. 114. 3 
Vern. 46. Cumberb. 404. 6 Mod. 223. 1 Lev. 159. 


C No 


EMC —_—_ 
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No 'Tithes ſhall be paid of Aftermowths, 
or of Stubbles, or Rakings of Corn, i. e. 


where it is done without Fraud. Q#re 1 Rol. 
Ar. 640. Moor 910. St. 2 E. 6. c. 13. 
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5 No Tithes ſhall be paid of Broom, Gorſe, 
or Furze uſed for Fewel within the Pariſh. - 


And by ſome Books no Tithes are due 4# 
:; 


Communt jure, for any Wood or Un 
Vide Chap. 3. 
Nor ſhall any Tithes be paid of Birds-or 
Beaſts that are Fere Nature, Sc. unleſs — 
be ſold. See 1 Rol. Abr. $40! Lit. R. 9 
Nor go. 

Nor for Hounds, Apes, Parrots, and the 
ke; becauſe only F hings of ann 2 

Lal. '6 51. 

Nor for Piſh or Coneys of common Riphe' ; 
contra by Cuſtom. 1 Crb,” 247. March 56. 8 
Nod. E 

Alſo Servants in Husbandry ſhall not pay 
perſbnal Tirhes. Vid. Degg 265: | 

Nor ſhall Tithes be paid. of Marriage 
Goods, ibid. | 

And' it — conſonant 10 Reufbn⸗ chat 
Beaſts uſed in Husbandry ſhould pay n 
K 

Alſo Tithes regularly are not due of 
Dwelling-Houſes, yet a Modus may be due 
for a Houſe as well as for Land; but it ſhall 
be intended a Modus for the Land before the 
Houſe was built. See 11 Ch. 16. Hob. 1 1. and 
yet I conceive, if the Houſe be burnt or 
— 1 ys n0 no Tithes ſhall bs! paid for che 


. * * 


The 
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The Tithe of all tame and domeſtick Tame Fels 
Fowls, is to be paid either in their Eggs, or 
in their Young in proper Kind, vx. 

The Tithe of Geeſe, Ducks, and Swans, 
are uſually paid in their proper Kind,; and 
of Hens and Turkeys; commonly in theit 
Eggs; But herein the Cuſtom of the Place Egg 
muſt be obſerved: pred; 
And Note, where they pay Tithe of the 
Eggs, there is no Tithe paid of the Young z 
and e converſo, no Tithe of the Eggs, where 
they pay Tithe of the Young, 1 
So where there is Tithe-Milk there is no Milk 
Tithe-Cheeſe, & e converſo, ec. 
It is alſo made a _—_—_ whether any Milt. 
Tithes are due for Mills or not; Wick 
Cooke in his Second Inſtitutes ſays, was never 
judicially determined that he knew of. And 
that it had been held in Caſe of a Fulling 
Mill; that no Tithe” was due. Fot of Pro- 
fits that come only: by the Labour and In- 
duſtry of Man, no Tithe is to be paid, and 
the ſame Reaſon holds for Corn-Mills. See 
2 Inf, 622. Litt. Rep, — C. Car. 523, 524. 

Vds poſt Chap. 4. this Point debate. 

Alſo no Tithes are to be paid for the 71-bcks, 
Wool-locks, Neckings, Tailings; or Birlings 
of Sheep. ' See 1 Rol. Abr. 645, 646. Cro. 
El. 363. Moor 911. 3 Bulſ. 242. b 

No Tithes for green Tares given to Hor- Gree Tater. . 
ſes, Sc. See and note 2 Leon. Caſe 3000. 

Not payable by a Pariſhioner for Fewel 
ſpent in his Houſe. Crb. El. G é— re. 

Nor for Timber-Trees, or intended for 
ſuch, or above 20 YearsGrowth, or ſuch as are 
aride & Putride, 2 Plow. 410. Cro. Bl. 477. 
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Lands in the 
King's Hands. 


The Law of Tithes, &c. 


. Nor for Cattle brought up for the Pail or 
Plough. Co. El. 102. 

Nor for Pidgeons, c. unleſs by ſpecial 
Cuſtom. 2 Mood. 77. | 

Nor for a Riding Nag, i. e. kept for Plea- 
ſure and not for Profit. Pop. 126: Hetley, 
ThornbilÞs Caſe. Rp | 

Lands in a Foreſt, while they are in the 

King's Hands, are free from paying Tithes, 
although they lie within ſome Pariſh: But 


if they are disforeſted, and come to tae 4 


Hands of another, they ought to pay Tithes. 
For the not paying Tithes for them whilſt 
they were in the King's Hands, and were 
Foreſt Lands, is but an Immunity during 
that Time, but is no abſolute Diſcharge. 


Sed Quare , See Lilly's Reg. 575. 


Lands Im- 


I 


ſhall be paid for them after the 


the Stat, 2, 3 E. 6. c. 13. See 3, 6. 


Tithes not 
1 ure Divino. 


If Lands paid no Tithes before the Sta- 
tute of E. 6. or but very inconſiderable, 
and afterwards the Lands for which the 
Tithes are paid, are improved by the Own- 
er, he ſhall only pay the accuſtomed Tithes 
uſually paid before the Improvement of 


them, viz. ſuch Tithes as were paid for 


them immediately preceding the Improve- 
ment. But if no 'Tithes at all were paid 
for them before the Improvement, no Tithes. 
Improve- 
ment. For the Improvement of Land not 
Tithable by Law, cannot make it Tithable; 
for this were to. alter the Law. ibid. See 


And it is there ſaid to be held the 
Court of King's Bench in Michaeimas Term 
1649. That Tithes are not due to be paid 
Jure Divino, but per Legem Terre. ibid. 

4 And 
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Mortuaries, (when propounded under thoſe 
Names) the King's Prohibition ſhall hold 
no Place, although for the long with-hold- 
ing the ſame, they come to a Pecuniary E- 
ſtimation, and Sentence for the ſame. But if 
a Clerk or Religious Man do ſell his Tithes 
in the Barn, Ec. for Money, and that be de- 
manded before a Spiritual Judge, a Prohibi- 
pon lies. For by the Sale they are made 
Temporal Chattles. See Poulton's Stat. 322 B. 
Stat. Idem, Cap. 2. Alſo if Debate does 
ariſe upon the Right of Tithes, having its 
Original of the Right of the Patronage, | 
and the Quantity of the ſame Tithes does 
paſs the Fourth of the Goods of the Church, 
a Prohibition holds place. Vide ib. And fee | 
2 Inſt. 619. E. N. B. 40. & 50. | 
Stat. idem, Cap. 5. Alſo if any Man erects 
in his Ground a new Mill, and the Parſon 
of the Place demands Tithes, a Prohibition 
is prayed to iſſue, but denied in the Anſwer. 
Vid. ibid. & quere. See 2 Inft. 621, 
Stat. 18 E. 3. Cap. 7. That no Writ of 
Sri. Pac. ſhall be granted out of Chancery 
againſt Prelates and Clerks, for Payment of 
ithes, Cc. ſaving the Right which the 
King and his Anceſtors uſed to have. See | 
Keeble 110. F N. B. 30. E. Fee, 
Stat. 45 E. 3. Cap. 3. A Prohibition Is go to 
the Spiritual Court, if the Tithes of Woo 
of twenty Years or upwards be ſued for 
there, as Tithes of Sa Cedua. See Poulton 
rz. Keble 151. Reg. 44. E N B. 54. B. 50 E. 
3. 10. 11 H. 4 8. 9 H. 6. 56. Fitz, Attach. ſur 
Probib. 1. Bro. Diſines 14. 11 OG. 48. Plow. ® 
470. Ov. El. 1, 477, 136. 2 Leon. 80. P ** 
IR at. 
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Fat. 1 R 2. Cap. 13. That Eccleſiaſtical 
Judges ſhall not be vexed for retaining Suits 
for Tithes, Sc. in a Spiritual Court. See 
Keeb. 154, 155. Stat. 43 B. 1. Cap. 22. 

Stat. idem, Cap. 14. That on a Suit in the 
Spiritual Court for Tithes taken away, a ge- 
neral Averment to the contrary ſhall not be 
taken, without ſhewing Specially how the 
ſame was a Lay Chattle. See Keoeb. 155. 

Sat. 2 H. 4. Cap. 4. That the Diſcharge 
of Tithes to the Ciſfertians, by the Pope's 
Bull, is void, and it is a Præmunire to put 
it in Execution. Keb. 192. * 
Sat. 5 H. 4. Cap. 11. That Tithes ſhall 
be paid by Farmers of Aliens Lands, not- 
withſtanding the Seizure into the King's 
Hands, or any Prohibition. Keeb., 202, 


. 179. | 


Stat. J H.4. Cap. 6. That he who purcha- 
ſes the Pope's Bull for a Diſcharge of Tithes, 
and thereby diſturbs the Enjoyment of them 
by any Parſon, c. ſhall incur a Præmunire. 
_ 204. See Sat. 13 E. 2. 13 R. 2. and 
2 H. 4. | a 
Stat. 27 H. 8. Cap. 8. Sect. 1. That Tenths 
or Tithes ſhall be deducted out of Firſt Fruits 
on Spiritual Promotions. Keb. 456. 
Stat. idem, Se#. 2. and 3. That the Com- 
miſfioners for Firſt Fruits ſhall allow them. 
id. And that the Incumbent ſhall (after 
Tenths allow'd) pay them, c. 
Stat. 2 H. 8. Cap. 8. Se. 4 That the 
Succeſſor ſhall pay the Firſt Fruits, if he may 
diſtrein Goods of the Predeceſſor, elſe the 
Predeceſſor's. Executor only liable, See the 
Stat. 5 Aun. c. 24. 
C 4 Stat. 
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-Landon and Suburbs to continue until ano- 


The Law of Tithes, &c. 


Stat. 2 H. 8. Cap. 20. Set. 1. That in Suits q 
for Tithes, Cc. Two Juſtices Quorum unns, 


at the Requeſt of the Ordinary, to take an 
Obligation or Recognizance to obey the 
Proceſs of Eccleſiaſtical Courts. 
- Stat. idem, Sed. 2. This not to extend to 
Suits for Tithes, Sc. in Londom. 
: Selb. 3. And the Parties ſued may 
dave an Appeal, enten, or other legal 


Defenee. - 237,508 6 Re 
e 


the King and T hirty-two Commiſſioners. 
Cap. 21. Se, 1. And Payment in 


ther Law publiſne. 

Stat. 31 H. 8. Cap.-13. Sef/21, The King 
and Patentee of Abbey-Lands to hold them 
diſcharged of Tithes, as the Abbots did, Ec. 


See the Statute explain d, 2 Co. 46. 11 C. 8. 


and 15. Dyer 2). 349. Moor 219. Pl. 356. 
Cro. Bl. 206. Cro. Fac. — "Croc Car. 265, 


us. 1 Leon. 234. 
Stat. 32 H. 8. Cap. J. An 42. for the ts 


Payment of . Je 


— Ke. 1. Ho 
paid, and in what Manner to be recovered; 
alſo what has encouraged Perſons to detain 
their Tithes from Laymen, viz. that Suits 
for” Tithes, &c. by Laymen, were not fa- 


voured in BecleGaitical Courts. 


| $2#, 2. That every Perſon f mall 
fer out and pay his Tithes according to the 
Cuſtom of the Pariſh where they are due: 


And Perſons Lay or Eccleſiaſtical may ſue 
before 


* 
9 
1%, «7 


4 
x 


2 
3 


This it continue until a 4 
Body of Eecleſtaſtical Laws be appointed by i 


7 after . two Juſtices ( Quorum ons: 


had, and Conveyances made of Tithes, Ob- 


The L Law of Tithes, &c. 


before the Ordinary for ſubſtraing them. 
See Cro. Eliz. 607. | 

Stat. 32 H. 8. Cap. . Seck. 3. On Appeal 
from the Ordinary, — Appellant to pay 
Coſts, and Excommengement till paid. And 
ſo in all Suits for Detention of Tithes. 85 


Cro. Eliz. o_ 
3.4. On Refuſal to pay Tubes, 


ſhall on the Ordinary's Certificate, commit 
the Offender until a Recognizance — given 
to perform the Sentence. (See Stat. 27 H8. 
Cap. 20. J ”, ag» 
Se. 5. But none ſhall be compel 
led to pay Tithes, which by the (Tempa- 
ral) Laws and Statutes of this *. are 
diſcharged. See 2 Co. 44. 
$98. 6. Nor this Act not to bind 
London or the Suburbs, or oblige them to pay 
Tithes otherwiſe than they ought before... 
Sed. J. That Recoveries may be 


lations, and other Eccleſiaſtical. Profits in 
the Temporal Courts; as of Lands, c. by 
Writs of Præcipe quod reddat, Aſſiſe of No- 
vel Diſſeiſin, CO ei 
ceat, Writs of Dower, Sc. And Judgmen 
given, and Fines levied in the Kin — 
of Tithes, or other Eccle Profits, 
ſhall be of like Force, as of — Ten6+ 
ments, Ec. See Co. 1 Inſt. 159. Dyer 83. 12 
H. 4. 20. > 9 wh F 4g 2 
Stat. 32 Sed. 8. But R 
for Spirtwal Tithe, 6 be bad only 1 
Spiritual 3 See the Ka. 2 E. 6. in 
and 2 G. fo. 43 


Sat. 
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Stat. 37 H. 8. Cap. 12. That an Order of 
the Archbiſhop of Canterbury, for paying 
Tithes in London, enrolled in Chancery, to 
have the Force of an Act of Parliament. 

See this Act in the Chapter of Tithes paid 
in London. 

Stat. 2 U 3 E. 6. Cap. 13. Confirms the 
Statutes of 27 H. B. Cap. 20. and 32 H. 8. 
Caps. 7. and Provides, 

| Sch. 1. That Predial Tithes be paid as 
x they ariſe, as within Forty Years they have 
Li been paid, or of Right due; and none to 
1 | be taken away *till divided or agreed for, 


on Forfeiture of treble the Value, 
Sect. 2. The Parſon, Oc. may ſee 


4 them ſer out, and ſevered from the Nine 
1 Parts, and he that willingly withdraws be- 
1 fore, or hinders the Parſon, c. on Proof 
Ni thereof before the Judge (Spiritual) to pay 
double the Value beſides Colts, e. 
| Sebi. 3. The Owner of Cattle go- 
ing in a Pariſh or Place uncertain, to pay 
where he dwells. 
ct. 4. A ſaving of all Privileges 
and Preſcriptions to be diſcharged. ; 
891 Seck. 3. Barren, Waſte, or Heath 2 
Lands not diſcharged by Parliament, Sc. 
ſeven Years after Umprovement to Arable or 
Meadow, ſhall, pay. : 
Soft. 6. If. Barren Land uſed to 
pay, the Improver during the {even Years 
to pay only what was uſed. 
Sed. . Merchants, Handicraſis, 
155 Faculties ( that for forty Years have 
paid perſonal Tithes) to pay the rope g 


rn ga 
— 2 « - 
ws — . 


3 — = a 
—_ 


* 


— — r 
2 n 
2 Fr 

= 


aw 
= — 
=& . — On * — 2 * 
- r ARBETS ” © eng x ei © a OE ECB ER — &. 


9 
== 
= 


their clear Gains, Charge, &c. deducted : 
Day-Labourers excepted. * 

Stat. 2 and 3 E. 6. Cap. 13. $4. 8. The 
Cuſtom of Payment of Tithes by Handi - 
crafts, to be uſed as in forty Years paſt. 
Se. 9. On Refuſal to pay per- 
ſonal Tithes, the Ordinary to examine the 
Party, but not on a Corporal Oath,” -. 
Sect. 10. Offerings, &c. to be paid 
where the Party dwells at the four Days ac- 
cuſtomed, or at Eaſter. - i f 
Sect. 11. This Act not to extend 
to Sea-Coaſt Towns, but they to pay Tithe» 
Fiſh, as uſual, FIN 

Fe. 12. The Inhabitants of Lau- 
don, Canterbury, &c. that uſed to pay Tithes 
by Houſes, are to do ſo ſtill. — 

—— Sect. 13. On ſubſtracting Tithes, 
Offerings, Oc. Parſons, Ec. to ſue in the Ec- 
cleſiaſtical Court only, and the Party of- 
fending to be excommunicated, and aſter 
forty Days Proceſs (of Excom. Cap.) may 

| 3 


iſſue. 


Sec. 14. Prohibitions to be iſſued 
as uſual ; but the Suggeſtion to be proved in 
ſix Months, or a Conſultation to be award- 
ed, and Double Caſts. „ le 
Sect. 15. This Act not to give Ju- 
riſdiction to the Eccleſiaſtical Courts, contra 
Weſtminſter 2. c. 5, Nor Articuli cleri, Sylva 
cedua, the Treatiſe De Regia Poteſtats; or 
1 E. 3. Cap. 10. or 11. Or where the King's 
Courts have Juriſdictio. 
| — Sec. 16. No Tithe of Marriage- 
Goods to be exacted in Wales, or the 
Marches, See Chap. 4 | 

| | 3 2 Stat. 


463 P. M. Cap.4. 1 Elia. Cap. 
to Sec,. 40. 


23 The Law of Tithes, &c. 
Stat. 2 E3 3 Ed. 6. Cap. 20. Sect. 3. A Par- 
ived of one Bene- 


ſon, Sc. ſhall only be 


2 
42 
= 


fice on Certificate of Non-payment of his 


Tenth to the King. 


_— diſabled from taking a new Bene- 
c. 


W e E. 6. Cap. 4. Sed. 2. 
4. Sed. 22, 
Touching Tenths to the King, Sc. 

Stat. 13 El. Cap. 10. Againſt fraudulent 
Deeds and Aſſurances made by Spiritual 
Perſons, of their Lands, Tithes, Ec. to de- 


feat their Succeſſors of Remedy for Dilapi- 


dations, Ec. 

"Stat. 18 EIL Cap. 11. For explaining the 
Statutes againſt Dilapidations, Oc. 

Sef?. J. That Tithes may be de- 
tained by an Inhabitant, after Sentence gi- 
ven on a Leaſe void by = on-reſidence. 

Stat. 22 & 23 Car. 20 15. For ſettlin 
Tithes in London, in the — 
rebuilt there. 

Stat. 3 N. M. Cap. 3. ne this benear! af; 
certaining the Tithes of Hemp and Flax. 


See the Act; and that of 11 & 12. 3. . 


10586. And their Continuances, Sc. Poſt. to- 
© * wards the End of Chap. 2. 


Sat. 1 &' 8; N. 3. Cap. 6. For the more 
eaſy and effectual Recovery of ſmall Tithes, 
Se. made perpetual by Stat. 3 Ann. c. 18. 
Staf. e 8 . 3. 0.34 for obliging Qua- 
kers to pay Tithes, Se. 

Sat. 1 Geo. 1. Cap. 6. For explaining and 
the ſaid Act, in Relation to the 


Payment of Tithes and Church-Rares. 
CHAP. 


* 4 


And no Incumbent - is 
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Of Predial Tithes, their. Nature, 
Kinds, and Incidents in parts 
cular ; for what Things due of 
common Right 54 &c. * and 1 
hat Caſes not due by Cuſtom 
07 P YEIcY iption,...and. the Reas 
ſons thereof; and this with Ne- 
ſpect to the Tithes of Corn, 
Grain, Hay, Graſs, Wood, 
Trees, Fruits, Herbs, Seed, 
Honey, Wax, &c. And the 

ſeveral Statutes for aſcertain- 
ing the Tithes of Hemp and 
Hax, &c. and quære if 'great 
or ſmall Tithes. 


as 471 25:4 $30 
TJ Aving in the foregoing Chapter treated Prana 
H of Tithes in — and therein gi- 75. 

ven a Definition or Deſcription of 2 
veral Kinds, Vi. Predial, | Perſonal, and 
Mix'd, and for what Things they are uſu- 
ally paid or not paid, reſpectively; we ſhall 
now preceed to diſcourſe of each of theſe. 
more particularly, and in this ſecond Chaps 
ter ſhew the Nature, Kinds, and Incidents. 
of Predial Tithes; for what Things, 2 

0 


Dr 


The Law of Tithes, &. 
what Caſes they are due or payable, and in 
what Caſes they are not payable, and the 
inch... 

Their Nature. And fipſt, as before is obſerved, Predial 
Tithes are ſuch às ariſe' merely from the 
yearly Fruit or Produce of the Earth, Land, 
or Ground only. For a Piece of Land or 
Ground being called in Latin, Prædium, u he- 
ther it be Arable,; Meadow, or Paſture, the 
Fruit or · Produce thereof is called Predial, 
and conſequently the Tithe payable for fuch 

anna Produce; is called a Predial Tithe. 

Kindi. Theſe Predial Tithes are divided into two 

Kinds, v/z. 1. Mzjores Decimæ, or Great 
Tithes, which are commonly calPd Parſonage 
Tithes, for that they are properly due and 
moſt uſually paid to the Parſon, (who is 
ſometimes the Lay Patron) or Rector of the 
Church. 2. Minores vel minute Doecimà, or 
ſmall Tithes; and theſe are uſually called 
Vicarage Tithes, as being properly due and 

. payable to the Vicar or Curate, — 6 
ſometimes (as in a Vicarage endowed.) he 
has Part of the great Tithes alſo. | | 

Predial great The Predial great Tithes are chiefly of 

— = Corn or Grain ſown in Fields open or in- 

ſmall Raben cloſed; as Wheat, Barley, Rye, Oats, Er. 

And fo, I conceive, are Beans, Peaſe, 'Tares, i 
Fetches, and the like, when ſown in ſuch 

Corn, Fields (contra, if fown or ſet only in Gar- 
dens, or in {mall Quantities ; for then the 

1% are properly minute Decime , or mall 

1 | Tithes.) i Won 

| Graſs, Hay, © Alſo the Tithe of Graſs and Hay is a 

* prom Tithe (and ſo to me feems the Agift- Þ 
ment or Feeding of Cattle) as arifing au- 
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The Law of Tithes, & 3t 
nually ex predio, and ſo is eſteemed: the 
Tithe of Underwood, and like wiſe the Top- 
pings and Loppings of Trees, if Hua C. 
dua, 4. e. under twenty Years Growth. And 
the like of Maſts and Acorus; if a great 
Part of the Pariſh be of Woods and Trees; 
bearing ſuch Maſt or Acorns (coutru if grows Auen, 
ing only in Hedges or Sparſim in ſmall Num- 
bers.) Ses 2 Rot. Abr. 38 55 Sock. 18.8. 
And the like may be ſaid of Apples or Appler, 
Pears, and ſome other Fruits. For if great Pear. 
Part of the Lands in the Pariſh be planted 
with Trees bearing ſuch Fruits, whereof 
Cyder, Perry, or other Liquors are made, 
as in Herefordſhire, Ec. or the Fruit ſold, 
as Pippins in Kent, &c. The large Quanti- 
ties of ſuch Fruit will, as I apprehend, brin 
it within the Denomination and Nature + 
majores Detime, or great Tithes. And the 
like of Flax, Hemp, &c. according to the 
Opinion of Holt, Ch. Juſt. which to me 
ſeems the better, though Dolben and 'Byre © 
contra, in the Caſe of Wharton and Life. © 
Paſch. G Trin, 5 M. & M. See Cumb. 2013 
Se 9. gina | 
And the like Reaſon holds in the Caſe of Potatoes, 
Roots, Seeds, Herbs, Cc. as Turneps in mes, 
many Pariſhes of Norfolk, c. Potatoes, or as 
Parſnips, &c. in Middleſex, Kent, Surry, Woad, 
&c. or the like; Saffron and Woad in E, Hops, 
ſex, &c. And of Hops, Hemp, Flax, Ho- , 
ney, Wax, Cc. in divers Counties. Where Hine &c. 
they are generally ſown, planted, or made; ; 
they muſt in Reaſon be denominated great 
Tithes ; whereas if they are only produced 
in {mall Quantities, they cannot be eſteemed 
other 
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Tithe of Corn 
due of Com- 


And to be ſet 
forth, &c. 


Court; but then the Suit ought to be Spe- 


The Law of Tithes, &c. 
other than minute or ſmall Tithes. See and 
note the Caſe of Clover and its Seed, Sin- 
ner 341. 

Now for the better illuſtrating of the be- | 
fore-mentioned Particulars; let us examine 
what our Law Books have ſaid of each of 
them reſpectively ; and firſt, 

The Tithe of Corn and other Grain is 
ſaid to be due of Common Right, i. e. by 
Force of the Common Law, and ought ac- 3 
cordingly to be duly ſet forth and paid. 
See 1 Roll. Abr. 644. Noy 1 Roll. Rep. 1172. 
x Kid. 283. But Cuſtom ſometimes admits 
the contrary. Vide infra. | 4 

Alſo of Common Right, i. e. where the 
Cuſtom is not otherwiſe, the Owner of the 

Corn ought to cut down and prepare the 
ſame, i. e. divide it from the Nine Parts, 
bind it into Sheaves, put it into Shocks, 
Cocks, or Heaps, E5c. See 1 Roll. Abr. c. 
ſupra. 1 
And if the Owner refuſe to do it, the 
Parſon may ſue him for it in the Spiritual 


. 


cial for not ſetting them forth into Cocks; 
or as the Claim is, and not generally, for 
not ſetting them forth. See Latch 125. Lay- 
ton's Caſe. 1 3 
But having made the Corn into Sheafs, i 
he is not bound to ſet it up in Shocks, or 
caſt it into (larger) Heaps, unleſs the Cu- 
ſtom of the Place oblige him thereunto ; but 
having either bound it into Sheafs, or made 
it into Cocks, he may ſet forth the Tithes 
thereof accordingly ; and thereby they be- 
come Lay Chattles (See Smith's Caſe in _ 4 
| oro. 13 


i 
2 "4 5 
.—_ 
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boro.): After which he may heap his own 

Sheafs, or do with them as he pleaſeth. And 

the Tithes being ſo ſet forth, the Owner of 

the Corn is not bound to watch or look af- 

ter them *til} the Parſon carries them away, 

See Noy 31. 1 Roll. Abr. 644. For it ſeems The Parſon to 
the Parſon is at his Peril to take Notice of ven. 
the Tithes, being ſo ſer out; and if he does 


* Y 


not come to take them away in due Time, 
an Action will lie againſt him as againſt; aa 
Treſpaſſer, by the Owner of the Ground. 


Vide Godol. c. 32. f. 23. G4 8 | 
But the Manner or Form of ſetting out C to 

or Payment of Tithes, is for the moſt Part — * 

governed by the Cuſtom of the Place; ang 

therefore if by Cuſtom the Tenth Part of e 
the Corn, Graſs, Sc. hath been meaſured 

forth as it ſtands or is growing on the Land, 

( as it is in ſome Parts of Lincolnſhire, &c. ) 

this Cuſtom is good, and the Parſon muſt 

be contented to cut the Corn, or mow. the 8 

Graſs of his Tithe Part. See Degg's Par- , , 75h.” 

ſon, Lib. 2. Cap. 2. Watſon 540.” © 1 
So if the Cuſtom of the Place be that the Tenth Ridge 

=X Parſon is to have for his Tithe of Corn, the ty Cuſtom. 

2X Tenth Land or Ridge of Corn, beginning 

at ſuch Land or Ridge as is next to the 
Church, this Cuſtom is good. And if in 

W ſuch Caſe the Pariſhioner, to 'defraud the 

Parſon, does not manure ſuch Tenth Land 

or Ridge as ſufficiently as the reſty' the Pars 

ſon may have an Action at Common Law 

for the Fraud and Covin. see Moor 91g. 

= Stebbs and Goodlocks. u m ety. 3 on 3 ; 

But in that Caſe it is ſaid; that ray, Chi — ng 


Juſt. was of a different Opinion, and held Pan. 
D 
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| | 5 | A reaſonable 
it | Cuſtom, 


lf Preſcriptions 
| anainſt fay- 


ing Tithes. 
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- Tares ſed ſor 
feeding Ailh 
Cattle, 
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This is a good Cuſtom and Conſideration; 1 


their Plough Cattle, and for ſo much as 


The Law of Tithes, &c. 


that ſuch a Cuſtom was againſt Common 
Reaſon; but he agreed, if the Cuſtom be 
good, the Parſon may well have his Action 
on the Caſe, for the fraudulent Manuring 
or Sowing of the Lands, Sc. See 2 Leon 70, 

And yet to me it ſeems ſuch a Cuſtom or 
Preſcription may have a reaſonable Founda- 
tion on this Suppoſal, that the Field where 
thoſe Lands or Ridges lay, was originally 
a common waſte Field belonging to the 
Townſhip, and that, on an Agreement of 
the Pariſhioners to turn it into Arable, they 
conſented to allot the Tenth Land or Ridge 
by them ſown, to the Parſon; but he to 
reap it, c. 1 

Alſo a Cuſtom or Preſcription may be 
within a Pariſh, that by Reaſon they have 
not ſuffiient Meadow for Milch Kine and 
Draught Cattle, they have uſed to cut ſome 
of their Tares green, and give them to the 
ſaid Cattle, and to be diſcharged of ſetting 
out or paying Tithes of the ſaid Tares. 


„ nn 
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for that the Parſon hath an Advantage 
thereby as well as the Pariſhioner, viz. in 
the Tithe Milk, and manuring of the other 
Corn Lands. 2 Leon. 27. Perry v. Somes. 

And in that Caſe Vray, Ch. Juſt. ſaid, 
the Matter or Cauſe is the Want of Mea- 
dow and Paſture; and that the Surmiſe is 
as if it had been ſaid, that for want of Mea- 
dow and Paſture, they had uſed to eat their 
Meadows (Quare if not Arable Lands) with 


s © - 4 


fe 


they did eat, to pay no Tithes, which he 4 
allowed to be good. bid. S. C. 3 Cro. 139. 
So 3 


The Law of Tithes, &c. 35 


4 So if a Man according to the Cuſtom of Grain ſown 


1 be te Country doth ſow his Land (with Oats, 
tion Barley, Cc.) to feed his Horſes for Tillage, 
ring and the Uſe hath been to ſuffer ſuch Horſes 
' 70. to feed on the Land, without mowing of 
1 Or rhe Grain: And ſo as I apprehend (where 

Nit is to feed them off from the Land after 


ſuch Grain is mowed or reaped) in this Caſe, 
the Parſon ſhall not have any Tithes thereof, 


the becauſe it is no more than Paſture for his 

t of Horſes. ames's Caſe cited, 1 Roll. Ar. 646. 

hey But ſome are of Opinion, that without Quzre of 
dge ſuch Cuſtom as aforeſaid, green Tares cut % Tares 
to to feed labouring Cattle, ſhall pay Tithes ; f f ea 


and that ſo ſhall Corn ſown on Head-Lands 
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be and employed to the ſame Uſe: For that, 
ave when one libelled for the Tithes of green 
and Tares cut, and Corn ſown on Head-Lands, 
ome fed with labonring Horſes, a Prohibition 
the was granted, not upon the general Suggeſti- Supgeftion. 
ting on, but upon the Cuſtom of the Pariſh ſpe- 
res. i cially alledged, that no Tithes were due by 
on ; WF Cuſtom there in thoſe Caſes. See Watſon 


> 
8 


539. But this ſeems only his Opinion. 


chat in a Prohibition it is not needful to 
preſcribe to be diſcharged of Tithes for the 
feeding of ſuch Horſes: For that they are 
diſcharged by the Common Law. See 1 Jon. 
337. 1 Cxo. 139, 393, and 1 Roll. Abr. 6 5o. Mead 
and TWirland; which ſhews they are diſchar- 
ged without ſuch Cuſtom ; and conſequent- 
y that the Cuſtom need not be alledged to 
ſupport a Prohibition in thoſe Caſes, See 
Litt. 13. Lane 16. | 
And of this Opinion was Aſountagne and 
Dodridge in the Caſe of Kneebon and Woods 


D 2 | refs 


= 
= 


to feed Horſes 
for Tillage. 


And Note in theſe very Caſes it is ſaid Probibition. 
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Modus. 


Green Peaſe 


eaten. 


Hay to feed 
Deer. 


Not of the 
Corn and 
Sheep, &c. 
fed too. 


they are due of common Right, and ſhall | 


ſed that the Defendant was ſeiz d of Lands 


| Waſte, called Sedgemore, as belonging to his 


The Law of Tithes, &c. 


reſt. Hill. 15 Fac. 1. B. R. and though Hough- i 
ton thought the contrary, for that their La- 
bour in ſuch Caſes was in manner of a -- 
dus for their Tithes; yet Clinch and Clark 
ſaid, that of later Times they have not uſed i 
to preſcribe or alledge ſuch a Cuſtom ; but 
that otherwiſe it was anciently, (i. e. when 
the Canon Law exerted its Power.) See 1 
Roll. Abr. 646, 647. E 

In like Manner, if a Man gather green 
Peaſe or Beans to eat in his Houſe, no 
Tithes ſhall be paid of them, and that by 
the Law of the Land; but otherwiſe it is, 
if he gather them to ſell, or to feed his 
Hogs, &c. per Cur. 1 Roll. Abr. 647. And 
in Evidence to a Jury it was ſaid by Wind- 
ham, that of Hay mown to feed Deer, no 
Tithes are paid: But by Glyn and Finch, | 
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be paid, unleſs there be a Cuſtom to the 
contrary. See 2 Keeble 22, 
Alſo the Parſon ſhall not have Tithe bo 
of Corn, and of Sheep taken in pro melio- 
ratione agriculture infra Terras arabiles, as a- 
mongſt other Points was reſolved in an ano- 
nymous Caſe, Trin 28 Car. 2. C. B. which is 
thus reported in 1 Mod. 216. 
A Vicar libelled in the Spiritual Court 
for the Tithe of young Cattle, and ſurmi- 
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in M. of which Pariſh he was Vicar, and 
that the Defendant had Common in a great 


ſaid Lands in M. and put his Cattle into the 
ſaid Common, and the Defendant prayed 
a Prohibition, for that the Lands where 

4 the 


„ The Law of Tithes, &. 37 
6 the Cattle went were not within the Pariſh 
= A The ſame Plaintiff libelled againſt the Wilow-Fag- 
ſeg ſame Defendant for Tithes of Willow-Fag- gots. 
but gots, and the Defendant, for a Prohibition 
hen ſuggeſted the Payment of 2 d. a Year to the 
© x Rector for the Tithes of Willow. 

The ſame Plaintiff alſo libelled for the 
een * Tithes of Sheep, and the Defendant to have 
no a Prohibition thereto, ſuggeſted that he took 
by them in to feed after the Corn was reaped, 
js bro melioratione agriculture infra Terras arabi- 
his 5 * Jes, nom aliter. ; 
nd 45 to the firſt of thoſe Libels, no Pro- Stat. 2 E. 6. 
14. hibition was granted, becauſe of that Clauſe co. fed 2 
no in 2 E. 6. which enacts, That Tithes of Cattle — 
10b, eeding in a Waſte or Common, where the Pa- 


hall riſh is not certainly known, ſhall be paid to the 

Parſon, &c. where the Owner of the Cattle lives. 

As to the ſecond, the Court held that a Modus t f 

oth Modus to the Rector is a good Diſcharge a- Refer a Dif- 
N gainſt the Vicar (for the ſaid Tithe of Wil- charge againſt 

low.) Vids poſt 224. „ „ 

And for the third, they held that the Par- Not due for 

ſon ought not to have Tithe of Corn, and n and 

for the feeding of Sheep on the Land too. — 

For by ſuch Heding the Ground is made 

more profitable, and produces more (Corn, 

Wc.) See 1 Mod. 216. | 

When the Tithes of any Sort of Corn or The Tenth 

rain are ſet forth, the Tenth thereof of 4e of common 

common Right is to be appointed for the £2 


= Parſon ; and therefore if a Preſcription be 
ed pay certain Sheafs of Corn for all Tithes 
— f Corn, this is no good Preſcription; for 


he Pariſhioner ought to make it into Sheafs ; 
D 3 and 


* 2 
* 2* 
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38 The Law of Tithes, &c. 


and therefore one Part of his Duty in Kind 
cannot be in Satisfaction of the Reſidue. 
1 Roll. R. 173. 

But may be But where Tithes are not due of common 

leſs by Cuſtom. Right, but by particular Cuſtom, there a 
Cuſtom, to pay a leſs Share than a Tenth, 
without other Conſideration (as for Tithe- 
Fiſh, Sc.) may be good: Yet this ſeems to 
be left as a _= 1 Sid. 278. 1 Lev. 179. 
and 2 Keb. 2. But ſee 2 Salk. 655. 4 Mod. 336. 
Cumb. 403. and Skinner 560, That ſuch a 
Cuſtom is good. 3 


Part of ne Alſo, where one did preſcribe to pay in 8 
Thing paid for one Part of his Land, the third Part of the 
= whole of Tenth of Corn, and in another Part the 4 
; Moiety of the Tenth thereof, for all Man- 
ner of Tithes, the Court inclin'd that this 

was a good Preſcription, See Roct's Caſe Mi 

Goldsb. 7. 43 

No Tithe of And if the Cuſtom be, that the odd 
— Sheafs or Shocks under the Number of Ten 
wm ſhall not be tithed, by Reaſon that they ſet 
the Tithes up in Heaps or Shocks, which of 

common Right the Owner of the Corn is 

not bound to do (the Owner being only 

bound to divide the ſaid Sheafs or Shocks, * 


3 


hn —— 


and to ſet forth the Tenth thereof) ſuch a 
Cuſtom upon ſuch Conſideration is good. 
Latch 226. i | 

Nor of Ra- The 'Tenth Sheaf or Shock being ſet forth 
kings. Quzre for Tithe, as aforeſaid ; if the Owner of the 
m_ Corn ſhall, after the Sheafs or Shocks are 

carried away, rake over the Land on which 
the Corn grew, by the Cuſtom of this 
| # Realm no Tithes are due, or ſhall be paid, 4 
for ſuch Rakings; as is cited to have been 


: * 1 


ab - PI WIR U a — 
ern ie nie 5 err = 


=D 


The Law of Tithes, &c. 39. 


adjudged, Moor 278. and 1 Anderſon 199. 
Berd and Adams's Caſe. 

And yet in that very Caſe of Berd and Adjudg'd 
Adams the contrary was adjudged, viz. that Sontra. 
W Tithes ſhall be paid of Rakings, becauſe the 
WF Tenth Sheaf or Shock of Corn is a Satiſ- 
faction for no more than the Grain of which 
it is the Tithe, and can be no Satisfaction 
| for the Rakings; and this ſeems alſo to be 
ſo agreed and adjudged in 3 Cro. 363. 7e/- 
ſop and Paines's Caſe. | $7 
= So it is ſaid to have been adjudged in Sir 44 Preferip- 
Charles Morriſon's Caſe, that if one preſcri- 


iy in 

f the bed to pay the Tenth Part of Corn in the 
- the Sheaf for the Tithes of all that is in the 
Han- Sheafs, and of all which is raked, it is a 


void Preſcription, becauſe the Owners of 
the Corn are to pay the Tithes of both; al- 
ſo the Preſcription is unreaſonable, for then 
the Owner might put the leſſer Part into 
Sheafs, and leave the greater Part to be 
raked. See Griſman's Caſe. 3 Cro. 446. 
But to reconcile this Difference we muſt Difference ra- 
obſerve, that if the Cuſtom be laid to put onciled. 
the Corn into Sheafs or Cocks, and to pay 
the Tenth Sheaf or Cock in Satisfaction of 
the Tithes of the Corn, and of the Rakings _ . 
minus voluntarie diſperſed, this is good. 3 Cro. _ * 
1702. Noy. 15. And the Books generally es 
ſay, that if the Corn reaped be not covi- 
nouſly ſcattered, or left unbound with In- 
tent to deceive the Parſon, then no Tithes 
are to be paid of the Rakings ; but if frau- 
dulently ſcattered or left, and ſo raked, then 
the Tithe of all the Rakings is to be paid. 
See 1 Roll. Abr. 645. Moor 910. 1 Roll. Rep. 


D 4 379. 
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tion for it void, 


Foul Rakings 


To he 


The Law of Tithes, &c. | 


379. 3 Cro. 475, 690, & Jo. 3 Bulft. 243. 
3 Keceb. 251, 284. F 
And note; If a Prohibition be granted 


by the Parſon. upon a Suggeſtion that a Perſon is ſued for 


not geod, 


Supgeſtions 


Rakings in the Spiritual Court, without any 
Averment that the Rakings were minus vo- 
Iuntarie diſperſed, it is good; for that it 
ought to be ſhewed on the Part of the De- 
fendant, in Order to have a Conſultation, 
that the Rakings were foul Rakings, and of 
conſiderable Value, 1 Roll. Rep. 379. Pitt and 
Harris, and 3 Cro. 02. Ereen and Hun. 


Yet in the Caſe of Pitt and Harris, as it 


is abridg'd in 1 Roll. Abr. 645. it is ſaid to 


be adjudged, that upon a Prohibition the x 4 
Suggeſtion ought to be, that the Rakings 


were minus voluntarie ſparſe, otherwiſe it is 
not good; and that it is not ſufficient to 
ſay, they were lapſe & diſſipate in Collec- 
tione. See 3 Keeb. 251, 284. (Peters and Pri- 
deaux) before recited. 

Neither is it a good Suggeſtion, that in 
Conſideration that the Pariſhioner having 
Barley, the greater Part of which he cut 
down and bound into Sheafs, and put into 
Cocks, whereof the Parſon hath the Tenth 
Cock ; that he uſed to leave a ſmall Parcel 
of the Barley ſtanding to the Intent to cut 
it down afterwards to make Bands for the 
Rakings involuntarily ſcattered, and to be 
diſcharged of the 'Tithes of this ſmall Par- 
cel of Barley when cut down. Per Cur. 1 
Roll. Abr. 650, Saunders and Paramour. 

And note, a Suggeſtion in Caſe of Tithes 
muſt be proved within fix Kalendar _— 


be the Teſte of the Prohibition. 2 Salk. 554. 


The Law of Tithes, &c. 41 


see the Stat. 2 3 E. 6. poſt, 384, 389. 
== As no Tithes are to be paid of the Ra- — 
Wkings of Corn duly Tithed, ſo neither of the , 
Stubble left on the Ground in the reaping 
thereof, though the ſame be cut for Thatch 
or other Uſes; and Tanfield ſaid it was ſo 
adjudged in one Edolph's Caſe. See Telver- 

86. 1 Roll. Abr. 640. E N. B. 53. B. | 
Neither is the Owner of the Corn, having e, After Crop, 
et forth and paid the Tithes thereof, to pay or Graſs. 
any Tithe of the After-Crop, or Grotten, or 
Graſs of the ſame Lands. See 2 Brown. 30. 

Inf. 552. Nor for any Agiſtment or Feed- 
Wings in ſuch Lands. See 1 Rol. Abr. 642. | 
I Yet I conceive, if Corn do ſhed in the Quzre f 
Fields, being beaten out by the Winds, or S*-/own 
oſt upon the Ground, for that it was not 
ſeaſonably cut, and this Corn do grow and 
become a Crop in the following Year, (which 
ſometimes happens, and is called SeJf-/owr: 
Corn, ) that Tithes ſhall be paid thereof, as 

iches of the Land for the following Year, 
Por this is an yearly Increaſe. 


If Tithes have been paid of Corn grow- — Fal leu 


ing in one Year, and in the next Year the 
ſame Land is not ſeeded, but lies fallow, to 
the End of making it more fruitful in the 
third Year, and then it is manured and ſown, 
no Tithe is to be paid for ſuch Land in the 
ſecond Year. Per Cur. 1 Roll. Abr. 642. 
Lnitb's Caſe. For here is no Increaſe. 

= And it is a good Modus Decimandi, that 
Win Conſideration they who ſow the Lands 
are to reap, bind, and ſever the Tenth from 
che Nine Parts, and ſet it up into Heaps, 
4 | that 


Tithe of Hay 


Preſcription 
and Cuſtoms. 


The Law of Tithes, &c. 


that the Parſon ſhall not have any Tithes of 1 


this Land in the Year next enſuing, the 1 a 
Land lying ley, and not tilled or con- 1 A 
verted into Paſture; for of common Right, 
the Pariſhioner is not bound to gather and 
ſet up the Tithes in Heaps, Ec. (as before is 


ſhewn.) Per Cur. 1 Roll. Abr. 649. 4 

The next Kind of Predial Tithe is that of 
Hay and Graſs; for the Tithe of Hay of 
all Lands Tithable in each Pariſh, and of 4 
Graſs cut for Hay in Orchards, Ge. is a 4 
Predial Tithe, and to be yielded to every 4 
Patron, Parſon or Vicar who hath a rag 
thereto. 2 Inſt. 652. 

But the Manner of Payment of this Tithe | 


(as well as of that of Corn and Grain) is 1 


alſo guided by Preſcription, and the Cu- 
ſtoms uſed within particular Pariſhes. 4 

As if in a Pariſh there be a Cuſtom, that 4 
the Owners of the Headlands have uſed, 
Time out of Mind, to make the Tithe of | a 
Hay of the Pariſh for the Parſon, and in 


—— thereof to be diſcharged of f 3 


the Tithes growing on the ſaid Headlands ; 
(a Headland being a ſmall Piece of Land 

on which a Team turns in ploughing) this 
is a good Conſideration to make the Pre- 3 
ſcription good. Hetley 147. and Lane 16. 


But a Preſcription to pay the Tenth Part 4 5 


of Corn, for the Hay (and Corn alſo) that 
grows upon the Headlands is not good, be- 
cauſe the Tenth Part paid is due for the 
Corn only. Noy 15. ante 36, 37. 4 

Vet if the Preſcription be, that the Pa. 


riſhioner hath uſed to Cut, or Reap, Bind, Wil 


or Shock the Parſon's Corn; and in Conſi- 4 
deration 4 


The Law of Tithes, &c. 


deration thereof to be diſcharged from the 


Tithe of the Hay of his Headlands ; this is 
ſaid to be good and a reaſonable Conſidera- 
tion, becauſe the Pariſhioner by the Com- 


« mon Law is not bound to Reap, Ec. the 
== Parſons's Part. And by the Civil Law the 
XZ Parſon is to have the Tenth Ridge of Corn, 


43 


But the Reaſon of this Caſe is diſallowed Watſor, 
vy Mr. Wat ſon, as being contrary to that of P. 55% 


the other Caſes before cited. And yet, he 


= admits that the ſetting the Parſon's Corn in- 
to Heaps, may be a reaſonable Conſiderati- 
on of the Preſcription, becauſe they are 


not bound to do this of common Right. 
2 Leon. 70. 

And it ſeems, a Preſcription not to pay 
the Tithe of Hay growing upon Headlands, 
on which the Horſes and Plough turn, is 
good, without laying any Thing in Conſi- 
deration thereof: But then it muſt be a- 


verr'd, that the Headlands are but ſufficient 


to turn the Plough upon. 1 Roll. Abr. 646. 
Bird and White. Cro. Car. 293. 


Alſo if a Farmer do cut down his Graſs, Green Graf 


and only puts it in Swaths, and then car- t for Cattle. 


ries it away and gives it green to his own 
Cattle for their neceflary Suſtenance, not 
having Graſs ſufficient to maintain them o- 


WW therwiſe, no Tithes ſhall be paid thereof. 


And if Land be ſo ſtrong as to afford 4fter-mowrth 
two Crops of Hay in one Year, and the ed, 


Occupier of the Land can preſcribe, that 
in Conſideration the Owner doth make the 
F firſt Tonſure into good and ſufficient Hay, 
and ſer it forth in Cocks ſufficiently dried; 


then he ſhall be diſcharged of the _— 


&c. 


rr 


44 


P 
tion. 


The Law of Tithes, &c. 
of the After-mowth, this is a good Preſcrip- 
tion and Diſcharge, by Reaſon of the La- 
bour and Coſts he beſtowed in making the 
firſt Tonſure into Hay. See 1 Roll. Abr. 648. 
1 Cro. 404. 3 Cro. 660. and Moor 910. and 
2 Cro. 42, and 116. 9 

Or if the Preſcription be to be diſcharged 
of the Tithe of the After- mowth, only up- 
on Conſideration that they have uſed Time 
out of Mind to cut down the Graſs of the 
Firſt- mowth to feed, and gather the ſaid 
Graſs ſo diſperſed into Weaks, and Wind- 
rows, and put it into ſmall Cocks at their 
own Coſts, this is ſufficient, though it be 
not made into perfect Hay. 2 Cro. 42. Hall 
and Fettyplace. 4 

Yet ſome hold, that Tithes de Jure are to 
be paid of the After-mowth, except there 
be ſome ſuch like Preſcription for their Diſ. 
charge. Quere de hoc, and vide 1 Roll. Abr. 
640. the Parſon of Stanfield's Caſe, Per Cur. 
ſo adjudged. | JF 

But without Queſtion, the preparing of 

the Tithe Graſs when mowed into Hay, is 
a — Conſideration upon which to ground 
4 Diſcharge of the Tenth of all After- Profit 
that may be made the ſame Year of the 
fame Land; ſo that if the After-Graſs be 
eaten with Cattle, no Tithe ſhall be paid for 
them. See 7elv. 86, Hetl. 98. and Mic. 42, 
43 Eliz. Fobnſon, and Popinger, and 1 Fac. 1. 
Zeles, and Vachin, and 3 Fac. 1. Eeles, and 
Saunders, and Hill. 8 Fac. Eeles, and Win- 

ſerbolt. 
In all which Caſes Prohibitions were grant- 
ed in B. R. And Mich. 14 Fac. 1. Fohnſon 
moved 
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The Law of Tithes, &c. 


cc. 
-rin. moved for a Conſultation upon the ſaid Pro- 
** P hidition granted in 43 E/iz. againſt Popinger, 
„the but it was denied. And Paſ. 11. Car, 1. 
6 48 angſord's Caſe in B. R. a Prohibition was 
* - - anted, upon ſuch a Surmiſe, for an Afﬀter- 
_ x owth. And Paſ. 14 Car. 1. B. R. between 

ed lanning and Clapham, a Prohibition was 
* ranted to a Suit, for fatting of Sheep upon 
* the After-Paſture; and ſo Paſ. 1 Fac. 1. 
the between Nicholls and Hopper. Vide Roll. 
ſaid r. 646, and 649. | No Tithes dus 
ing. But in that Caſe Popham ſaid, that he had 4 _ 
hole known it to be reſolved, that of common 
t be 
Hall! 
| is, that Tithes ſhall be paid Ex annuatis 
y wall Br cnovantibus fimul & ſemel only, and ſo by 
IC. Conſequence not of the After-Graſs depaſ- 
Al tured. 2 Cro. 42. Hob. 250. 

LAlſo it hath been reſolved, that no Tithe 
Gon is to be paid of After-Graſs, de Fure, and 

of that a Cuſtom ought to be alledged to ſup- 
> port it. See 1 Roll. Abr. 640. | 
„51 But this is ſaid to be underſtood only Graſs frandu- 
und where no more Graſs is left by the Scythe l let 
ofit than is uſual; for if more Graſs than 
the uſual is fraudulently left, the Caſe is other- 
de = wiſe. 2 Bulſtr. 238.) 
for = Therefore it is ſaid, if an Inn-Keeper Inn-Keepers 
422 doth pay Tithe-Hay of certain Land, and Herbage. 
— che Reſidue of the Year after doth put into | 


the ſame Land the Horſes of his Gueſts, 


no Tithes ſhall be paid for the Herbage of 
thoſe Horſes, for this is but the After-Pa- 
| ſture 


which come to Market in the ſame Town, 


45 


46 


Agiſtments. 


The Manner 


Cu ſtom 


ſupported ih 
gond Con ſide- 


rations. 


, 


thereof; but then what is paid, how little 


Cuſtoms to be 


The Law of Tithes, &c. 


ſture of the Land whereof he had before 
paid the Tithes; per Cur. Nor ſhall Tithes 
be paid for Agiſtments in ſuch After-Paſ- 
ture. 1 Rol. Abr. 641. 2 H. 4. Rot. Parl. 93. 

Although as has been ſaid, Tithe-Hay of 
common Right is to be paid in Kind, yet 
by Cuſtom or Preſcription ſome other Con- 
ſideration may be due and payable in Lieu 


ſoever the ſame be, muſt be to the Benefit 
of him to whom the Tithe-Hay of common 
Right was payable. For Example : ==» 
When one ſurmiſed that Time out of 
Mind, the Owners of certain Lands had 
found Straw for the Body of the Church, ⁵ 
in Diſcharge of all Tithes of Hay, it was 
held by the Opinion of the whole Court, 
that this no is Cauſe of Diſcharge ; for that 
the Parſon was not chargeable with the find- 
ing of the Straw, nor had any Benefit by 
the Other's finding it. But otherwiſe it had 
been, if it had been alledged that the Straw ap 
was given to the Parſon, and that he be- 
{towed it on the Body of the Church. 2M 
It is alſo ſaid to have been ruled, Hill. 
30 Eliz. That where one preſcribed that 
he had uſed to pay the Pariſh-Clerk his 
Wages, in Satisfaction of Tithe-Hay ; this 
was no good Diſcharge. Paſ. 34 Eliz. 3 
Cro. 276. 4% * 
If there is a Modus ſufficient to diſcharge 
Lands of the Tithe of Hay, and the ſame 8 
Lands are ſown divers Years with Corn, 
this doth not deſtroy the Modus, but the 
fame ſhall continue (or revive ) when the 
Lands are again turned into Meadow, or 
Paſture ; 


I 
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C, 

foro ¶ paſture; and whilſt they are ſown with 

thes Corn, the Parſon ſhall have Tithe in Kind 

Paſ- thereof. Trin. 10 Fac. 1, Brown's Caſe in 

93. HCsabolt. | , 

iy of When the Tithe of Hay is to be paid in When the 
yet Kind, the Owner ought of common Right CO * 

ons. Ko cut down and make the Graſs into Hay; Graſs pace 

Lieu Per Cur. 1 Roll. Rep. 112. For there the make it into 

little WC aſe was, that one had uſed to pay a Load Eay. 


of Hay for all Tithes of Hay growing and 
eenewing upon the Lands where, Ec. and 
lledged, that they uſed to make the Graſs 
into Hay by their own Labour and a Pro- 
*ZHibition was denied by the whole Court up- 
yn this Reaſon, that the Pariſhioner ought 
Fo make the Graſs into Hay, and ſo this is 
but Tithes in Kind, which cannot be a Con- 


burt 

chat deration for a Modus Decimandi, no more Conitteration 
find- than if a Man ſhould preſcribe to pay cer- if good or not. 
t by tain Sheafs of Corn for all Tithes of Corn; 


or he ought of common Right to make 
it into Sheafs; and therefore Part of the 
Puty in Kind cannot be a Satisfaction for 
Fthe Reſidue. 1 Rol. R. 172. Per. Cur. 


Hill. And yet it hath been held, that to make 
that the Parſon's Hay is more than the Owner 
© his 8s bound to do of common Right; and - 
this therefore that the Uſage of making it into 
lay for him, may be a good Diſcharge as 
o ſome other Thing. See Hetley 147. 2 Crs. 
arge 2. New Caſes in Equity 117. 
ſame And it hath alſo been held, that the Pa- Conſideration 


iſnioner is not bound of common Right to of 4 Diſ:harge. 
Ned and ſhake the Graſs abroad, and to ga- 


the Id | 
the her it into Weaks and Wind-rows ; for 
, or | t the Tithe may be ſet forth in Graſs- 
ure; Cocks 


8 The Law of Tithes, &c 


Cocks before it be tedded ; and that the do- 
ing of that only is a good Conſideration for 
a Diſcharge of the After-mowth. 1 Roll, 
Abr. 644. 2 Cro. 42. Hob. 250. Hall and : 
Fettyplace. And 328. Hall and Symonds. i 
But, as Moor reports the ſame Caſe, to a { 
make Graſs into ſmall Cocks is no good Ml. 
Conſideration for ſuch Diſcharge, but to 63 
make it into great Cocks is a good Conſide- þ 
ration; and ſo it is {aid to be held in obhn- t 
ſon's Caſe. Vide Moor 558. But note; the ii 
Caſe, as it is reported by Moor, is miſtaken; OW x 
and the Caſe, as reported by Crook 42. is t 


right ; for ſo it appears by the Roll. 1 
By common And from the ſeveral Reſolutions and i x 
igbt Graſs Caſes aforeſaid, it ſeems clearly to follow, 


i — that Graſs of common Right is tithable F h 

I when put into Graſs-Cocks, (Quære if not f. 
il when in Graſs-Swaths. ) and not before; F 

for that then the Tenth may be ſevered from C 
the Nine Parts. And ſo it has been ad- a 
P 

g 

C 

I 


judged, as it is ſaid, but this is Queried 

1 Roll, Abr. 644 And the Caſe of Hide 

ver. Ellis, Hob. 250. ſeems contra. Per Cur. 

And yet in the Caſe of Smithſon ver. Dod- 

Nots ſon, in Chancery, Mich. 2 Geo. 1. It was de- I. 
creed that the Tithe of Hay is of common © 
Right to be ſet forth and paid in Graſs- c 
Cocks. New Caſes in Equity, 117. 


But Cuſtoms But whatever the Owner is obliged to do C 
are 10 be ob. of common Right, yet the Cuſtom of each b 
* Place with regard to the Manner of Tithe- b 
ing muſt be obſerved. And therefore if the P 
Cuſtom be to meaſure out a tenth Part of n 


the Grais ſtanding, for the Tithe thereof, b 
and 


Lhe Law of Tithes, &c. 49 
and that the Parſon ſhall cut and make it, 
this is good. Hob. 250. 

And in this and all other Caſes, when Parſon's Rioßt 
the Tithe of the Graſs is ſet forth, and the 2 the 
Owner is not to make it into Hay, the far 
ſon de -_ may make the Graſs into Hay 
upon the Land whereon it grew; and this, 


4 ; although the Uſage, Time whereof, &c. hath 


been to the contrary ; and it is needleſs for 

the Parſon to alledge a Cuſtom for the do- 

ing of it; and the Parſon may paſs over the 

Pariſhioners Ground to that End, keeping 

the Path leading thereto (if there be any.) 

For this Right is incident to the former. 

1 Roll. Abr. 643. per Cur. | 
And if any of theſe Things are denied An for de- 

him, the Parſon hath his Remedy for the 9” 108. 

ſame in the Eccleſiaſtical Court. And by cc 

Fitz. N B. he may have his Action on the 

Caſe at common Law. See 1 Roll. Rep. 420. 

and 2 Roll. Abr. 284. But touching the 


8 Particulars of this and the precedent Para- 


graph, ſee hereafter, Chap. 5. | 

Thus far we have treated of the Tithes of Tithe of Wed, 
Corn, Grain, Hay, and Graſs, with their P, and 
Incidents. We come next in Order to ſpeak 3 
of the Tithe of Wood, which is alſo ac- 
counted a Predial and Great Tithe. ; 

Firſt then, tis ſaid, the Tithe-Wood of Coppires, Un- 
Coppices, and of all Underwoods are paya- e, 
ble de Fure, after they are cut; or if there — 
be a Cuſtom for it, by meaſuring for tage 
Parſon the tenth Acre. Hob. 250. and this 
not only when they are cut to grow again, 
but alſo of the Roots and Branches when 
grubbed up to make the Land Arable, and 

E likewiſe 


50 


Heath, Broom. 


Flow diſchar- 
ged. 


Watſon 54% And yet it is ſaid, that per Las Ss l 


Underwood 
nſed for Fecvel. 


riſh where it is cut: For that when the 


The Law of Tithes, &c: 


likewiſe the Roots of Hedges, and Hedges 
rows, when they ſhall be grubbed up 4nd 8 
fold. See 2 Bulſtr. 236. Price and Maſcall's 
Caſe. Sed Quare, & vide infra. 4 
So Tithes are to be paid of Heath, Furze, i 
Broom, Sc. i. e. if ſold. = 
And if Broom be grubbed up, it is ſaid 
the Tithe thereof ought to be paid, altho' 
it be grubbed up for the End of making WF: 
the Land Arable; per Cur. 2 Bulſ. 239, 3 i 
Uere. 4 


But if the Owner 6r Occupier of the 
Lands hath Time out of Mind paid 'Tithes 4 5 
of Wool, Milk, &c. ariſing from Cattle de.. i 

aſtured chereupon, and in Reſpect thereof 1 t 
Cock been free from the Payment of other WW +; 
Tithes; this may diſcharge him from pay- 3 
ing Tithes of Wood, Cc. See Godb. 44. 4 el 

Alſo it is ſaid to be adjudged, chat if 2 1 C 


Man doth cut a Coppice, and thereof pays 
the Tithes of the Wood, and then before 
any new Branches are grown, doth grab up 9 7j 
the Roots and Stubs oF the Wood, he ſhall 
not pay Tithes of them, becauſe they are 4 
Parcel of the Freehold, and do not renew 
early, 1 Roll. Abr. 637. which I take to} 3 
bo a good Reaſon, and agreeable to the 1 
N 4 of Tithes, as they are eſtabliſhed 


per Legem Terre. 


Tithes of all Underwoods are to be paid 
though the Wood be ſpent for Fewel in thei 
Houſes of Perſons uſing Lands in the Pa- 


Tithe of fuck Wood was demanded in the ; 


Spiritual Court, and a Prohibition was 
5 granted 


gee 3 — on a Surmiſe that the Wood was 
pen 


nd 4 t in the Houſe for Firing, and that Quzre & 
W's 1 there was a Cuſtom in the Pariſh; That the —— 


Ze, 4 3 ſame Patiſh, who pay Tithes to the Parſon, 
ſaid 
to uſtom, it was found for the Defendant, 


4 


- 48 
ing 8 
g - 

f 1 


although it be found againſt the Cuſtom, Boots diſchars 
yet no Tithes ought to be paid of Wood ged, v. poſt; 


Ws Cuſtoms upon Conſideration of an Hearth- 
penny, or that they have dther Woodlands 
wore whereof they pay Tithes, and by Reaſon 
> UP g of the Wood burnt there the Tithes are 
ſhall bettered, ſo that the Parſon hath a Benefit 
are i thereby; but not to alledge a Diſcharge per 
ney 7 Legem Terræ; and a Conſultation was a- 
e to 1 warded. Trin. 4 Car. 1. C. B. 1 Cro. 113. and 
the Pa. 4 Car. 1. C. B. Hetley 88. But note; 
ſned = theſe Caſes were 4 Car. 1. when Tithes were 
held more ſacred than now; and the Opini- 
rr on of the Judges therein fmells too rank Nets. 
aid for the Common Law or Lex Terrz, which 
the Doubtleſs diſcharged Wood ſpent in the 
F. Houſe from paying Tithes. | 
the And yet we may well admit Huttors Opi- 
the nion for good Law, viz. that if a Man hath 
wa 8 4 Houſe of Husbandry, and Lands belong- 
nted E 2 1 
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Firt- boct. | 


Hedge bos, 
&c. 


Lanes Caſe. 


Houfe for * 


Haybanavy. 


Uberiores 


Dccimas. 


The Law of Tithes, &c. 


ving the Houſe, the Tithe of the Fire-wood 


Wood cut for Fuel to be ſpent in Houſes 


ing thereto, if he leaſes the Lands, reſer- q 


is payable (by the Leſſee) according to 
Hutton. For here the Land is ſeparated 
from the Houſe, and ſo cannot be privileged 
by Reaſon thereof, as Fire-boot. Hetley 88, 
or 93. Mm 
And by Harvey, ibid. If a Libel be for k 
Tithes of Hedging and Fencing, a Surmiſe 
ought to be made (that they were ſo uſed) 
to diſcharge ſuch Tithes demanded. See 
Hetley 93. Thornhill's Caſe, and Moor 917. 


Alſo it has been generally held by all the 
Judges, that for Broom, Furze, or any 
other Fuel expended in the Pariſhioner's 


o JW 
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Houſe, no Tithe ought to be paid. See fe 
3 Cro. 609, Moor 9og. 1 Roll. Abr. 644, Sc. 
Nor for any Wood cut for Fencing of m 
Tithable Lands. 1 Roll. Abr. ibid. &c. And 00 
though all the Wood cut for Fencing be not he 
ſo employed, yet Tithes ſhall not be paid ſe 
of that which remains. 3 Cro. 499. Pl 
Yet when a Prohibition was prayed to th 
ſtay a Suit for Tithes of Wood, the Plain- {c 
riff ſuggeſted that he had a Houſe in the ſu 
Pariſh, and that the Wood was cut for Fuel Ci 
burnt in this Houſe; the Court ſaid, that de 
this would not ſerve, unleſs it had been ex- Cc 
preſſed that the Houſe was for Maintenance 14 
of Husbandry, and that by Reaſon thereof 
the Parſon had uberiores Decimas. 1 Ventr. 75. ſo 
2 Keeb. 628. S. C. | Pa 
The foregoing Caſe ſeems to admit, that H. 


for Maintenance of Husbandry, is by the 
2 Law 


The Law of Tithes, &c. 


= Law of the Land Tithe-free; and yet, 
W when in Order to have a Prohibition, it 


to vas ſuggeſted that there was above Four 
ted Hundred Acres of Arable Land within the 
ged pariſnh, and that the Corn thereon growing Fencing Corn. 
83, could not be preſerved without Fencing the 


and whereon it grew; and that the Tithes 
for pr the Corn ſo fenced, had always been paid 
So the Impropriator, Sc. and that within 
She Pariſh there was this Cuſtom, That if 
any Underwood be cut and imployed in 
fencing the Corn, whereof the Tithes are 
Sto be paid, and do not ſell, nor otherwiſe 
Jiſpoſe of it, ſuch Underwood hath been 


Walways diſcharged of Tithes ; and ſhews, 


er's that the Underwood cut was ſo imployed in 
See fencing the Corn, Gc. | 
Oe. In this Caſe it was adjudged that, inaſ- 

of much as it did not appear to be the Plaintiff's 


own Corn, (although he had averred, that 
he did not ſell any of the Wood) the Pre- 
ſcription was not good; for that, if the 
Plaintiff give his Wood to others to fence 
their Corn, it would fall within this Pre- 
ſcription, and yet Tithes ſhall be paid for 
ſuch Wood. But Serjeant Mila, being of 
Counſel with the Plaintiff, ſaid the Caſe 
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Court took of it; ( ſic ſentio.) See 1 Sand. 
141. and 2 Keeb. 319. S. C. | 


ſo imployed, no Tithes are due, where the 
Parſon or Vicar hath Tithe-Hops. See 
Hugbes's Mr. 689. 


E 3 How- 


deſerved greater Conſideration than the Note. 


53 


If Wood be cut to make Hop-Poles, and Hep-Poles, 
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Cuftom guide 
the Manner. 


To burn 
Bricks. 


Timber Trees. 
_ 45 E. z. 


Co Jo 


The Law of Tithes, 6c. 


However, it is agreed, that by Cuſtom 
Tithes may be paid of Wood conſumed in 
an Houſe. 1 Roll. Abr. 642. And by Cuſtom 
alſo, upon a Conſideration, Wood ſpent in 
the Houſe may, without Doubt, be Tithe- 8 
free. For (as Hutton ſaid) it is a Cuſtom mM * 
in the North. Parts to give an Half- penny for 
Eſtovers burnt, by which they are free from 3 S 
the Tithe of Wood burnt for Fuel. — # 
85. And herein Crook and 7elverton agree 
with Hutton. Hetl. 88. Litt. 143. 3 

Alſo if a Man cut his Wood, and burn 
it, to make Bricks for the neceſſary Enlarge- 
ment or Reparation of his Houſe, within 
the Pariſh, for the neceſſary Habitation of 
him or his Family, no 'Tithes ſhall be paid 
thereof, becauſe that the Parſon has — Y 
by the better Benefit of the Labour of his 
Family. Heil. 93. Litt. 5. 8 

But if he cut his Wood, and burn it, to 
make Bricks for the Enlargement of his 
Houſe within the Pariſh, more than is ne- 
ceſſary for his Family, being only for his 
Pleaſure and Delight, he ſhall pay Tithes 
thereof; and a Conſultation was ted 
accordingly, where the Plaintiff in the Pro- 
hibition had affirmed, that he burnt it for 
the Reparation and Enlargement of his 
Houſe generally, not ſaying for the neceſ- 
ſary Habitation of his Family. For the 
Court ſaid, that by this Surmiſe he might if 
make a Caſtle, and on pay no Tithes, 
I Roll. Abr. 656. 

As to Timber-Trees, in ancient Times 
there was great Controverſy between the 


Clergy 


A @ @d Xa a = a a 


ca ©@& > , 9 


The Law of Tithes, &cc. 
cCiergy and Laity, about the Tithes there- 

= of; which at Length was Anno 45 E. 3. 
| I ſettled by Act of Parliament, as fol- 
loweth. 
tien, At the Complaint of the ſaid great 
ien and Commons, ſhewing by their Peti- 
on, that © whereas they ſell their great 
= Wood of the Age of twenty Years, or 
of greater Age, to Merchants to their 
= own Profit, or in Aid of the King in his 
= Wars; Parſons and Vicars of Holy Church 
do implead and draw the ſaid Merchants 
into the Spiritual Court, for the Tithes 
of the ſaid Wood, in the Name (or by 
Colour) of this Word Sy/va Cædua, where- 
by they cannot ſel] their Woods to the 
very Value, to the great Damage of them, 
is and of the Realm: It is ordained and 

eſtabliſned, that a Prohibition in this Caſe 
= © ſhall be granted, and upon the ſame, an 
Attachment, as it hath been uſed before 
© this Time. See Kat. 45 E. 3. c.3. E N. B. 
6 51. 2 Leon. 19. 
By this Statute it is out of Doubt, that 
Timber-Trees of twenty Years Growth, or 
more, or that are apt for Timber, are free 
from the Payment of Tithes; and are ſaid 
to be Parcel of the Inheritance. See 1 Roll. 
Rep. 100. Clinton's Caſe; and Moor god. 
Brook and Rogers. | 

But ſtill a Doubt remained, what Trees 
are to be accounted great Wood or (apt for) 
Timber, by the ſaid Statute, and thereby 
made free from yielding Tithe? Reſp. Firſt, 
if is evident by the Statute, that none under 
the Age of twenty Years, of what Sort or 


E 4 Benefit 
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Sylva eædus 


Prohibition 
and Attach- 
ment. 


What Timber- 
Fees AYE 


Titbe Free, 


Under tewenty 
Jeans, 


Benefit ſoever they may be for the Uſe of 
Building, are ſtrictly by the Words of the 
Statute accounted great Wood and Tithe: 
free. 3 Cro. 1. 1 Brownl. 94. = 
And yet I take it, that by the Common 
Law, and without the Aid of this Statute, 
young Trees that were apt for Timber, and 
preſerved as ſuch, as Staddels or Standards 
are, ought to be excuſed from paying Tithes. 
And it has been held, that no Tithe is due 
for Wood of common Right. Vide poſt. | 
And accordingly it was held by Wray and 
Clench, that if one doth cut Trees which 
are or may be Timber-Trees, as Oaks, Elms, 
Aſh, Sc. although they be under the Age 
of twenty Years, yet no Tithes are due — 
them. And ſo if Trees of that Age be cut, 
and new Germins grow from them, no 
Tithes are due, though they be cut under 
that Age. 3 Cro. 55. and Moor 908. S. C. 
And it is generally agreed, that if any 
ſuch young Trees are cut for Houſe-boot, 
Hedge-boot, Plough-boot, Cart-boot, or 
Fire-boot, no Tithes are due thereof. Go{dſb, 
I45, 172. | 17 
Yet it ſeems all Trees, though of twenty 
Years Growth or more, are not free from 
Payment of Tithes. 1 Brownl. 64. For the 
Statute only intended ta diſcharge Timber- 
Trees, or apt for ſuch, as Oak, Elm, and 
Afh; theſe being the moſt uſeful for the 
Building of Houſes and Ships. Plpw. 468. 
And it is made a Cure whether the Parſon 
by Prefcription can have the Tithe of fuch 
Fee 87 being agalnft rhe Comman Jaw, 
Ws of an 
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and alſo the ſaid Statute of Sylva Cædua. 
1 Roll. Abr. 640. 

But as for Beech, Tanfield, Juſt. held, that Beech 
vy the Common Law they are not Timber, 
and ſaid, it was ſo adjudged in Cary and 
EP aze!'s Caſe; and therefore of common 
Night they ought to pay Tithes of what 
age ſoever they they be. 1 Roll. Abr. 640. 
But note; this is only to be underſtood 
of Beech-Trees growing in ſome woody 

Countries, where — Timber is plentiful; 
for in Buckinghamſhire, and ſuch like Coun- 
tries, where Wood is ſcarce, Beech is ac- 
counted Timber, and ſhall have the Privi- 
lege of being Tithe-free. See 1 Brownl. 94. 
= 1 Ro. Rep. 355. Noy 30. Moor 541. 

But Birch is not accounted Timber in any Birch. 
Country, nor is it ſuch Wood as the Statute 
intends by the Name of Groſs Wood, as 

not being uſeful for Building; and therefore 
Tithes ſhall be paid thereof, altho' it be not 

aut till it be above twenty Years Growth. 

See 3 Cro. 1. and Moor 707. S. C. 2 Cre. 199. 

= And the Law is the ſame as to Willows. W;yows. 
ov. 219. Ney 30. Though they grow by a 
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ty Houfe, and it be Waſte to cut them. 1 Rol. 
om Abr. 640. ſaid to be reſolved. | 
the And the ſame Law is as to Aſp. Goldsb. 4jp. 


1 67. | 

= And the like to Holly, Alders, and Ma- Holly, Auen, 
Wples. 2 Cro. 199. 1 Roll. Abr. 460. Maples, 

= And ſo for Hornbeam, Hazle, Sallows, m1,-vheam 
Wand ſuch other like Trees of baſe and infe- Harl, &c. 


er- 


the 


ich rior Nature, and unfit for Building. See 
Wy Ploud. 468. | W 
nd 


But 
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But peradventure the Scarcity of other 
Timber, and Cuſtom of the Country to put 
ſuch Trees to the Uſes of good Timber, | 
may free them being twenty Years Growth, 
or under, from the Payment of Tithes. See 
Noy 30. Co. Lit. 


Timber ftand- Although Trees, once good Timber , 


ing till ſpoiled. ſtand too long, till they are fit for no bet- ll 


Tithe-free as 
to the Bark, 


" Roots, and 


Germins. 


Branches 
Lops. 


640. 


ter Uſe than Firewood, and are cut for 
that or the like Uſe; yet no Tithes ſhall 
be paid thereof, for that being once diſ. 
charged of Tithes, they remain alway dif- 
charged. 3 Cro. 477. Goldsbo. 145. Moor 541. 
2 Cro. 100. 1 Roll. Rep. 100. Yet Croke is 
ſaid, in his Argument of this Caſe, to hold 


that Tithes onght to be paid for ſuch 8 J | 
Trees. 1 


And note; ſuch Trees as are diſcharged 4 


from Payment of Tithes, are free not only 


as to the Trunk and Timber itſelf, but alſo i 
as to the Bark, Roots, Loppings, Sc. and 
alſo all Germins that grow upon the antient 
Stock. 1 Roll. Rep. 100. 11 Co. 48. 5. And 
alſo, as to the Branches, although they arc a. 
lopped every ſeven Years. Moor 908. and 
980. 2 Cro. 100. Godbolt. Soby and Molyn's ii 
Caſe. Plow. 468. 1 Roll. Rep. 100. Litt. Rep. 
149. Dr. and Stud. 175. 11 H. 4. 89. 4 

Nor is it material whether they be loppedi 
every twenty Years or not, for they remain 
ſtill free. Moor 762. 3 Cro. 477. 1 Roll. Abr. 


And yet, if Timber-Trees of twenty 
Years Growth or more, were lopped before 
they were of that Growth; (in which Caſe 
ſome think the Loppings are to, be _ J 

. ano 
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and then they are lopped every ten Years 
f or more, T ithes tis ſaid ſhall be paid of ſuch 
WI oppings. Moor go8. ſed vide infra. 
— Bur then the Parſon ſuing for the Tithes 
f ſuch Loppings in the Spiritual Court, 
ea a Prohibition be brought, he ou ht, in 
reer to have a Conſultation, to alledge'and 
| = hew this Matter in te Temporal Court, 
Leon. 79. 1 Sid. 300, 
From whence it may be collected, that al- 
though the Trees be of more than twenty 
ears Growth, or ſo old that their Age is 
ot known, and ſo cannot be proved to 
have been lopped before they were twenty 
101d RY cars old, yet if Tithes of the Loppin 
uch have been uſually paid, this may be fuk. 
Wficient; for it may well be preſumed, that 
roed tchey were lopped before their Age of twen- 
= ey Years, or elſe they would have continu'd 
alſo Tithe- free. rg 
and And yet it is ſaid to be formerly held by Note. 
tient ¶ the whole Court, and which I take to be good 
And Law at this Day. If a Man doth Top a Tree 7,71 whe 
are ¶ Napt for Timber, under the Growth of twen- and 
and ty Years, and ſuffering the Body to remain, 414 lp'd af- 
Iyn's doth, after it is Timber and free from the * is is Tim- 
Rep. Payment of Tithes, lop it again, no Tithes 

ſhall be paid of ſuch Loppings. 1 Brotunl. 33. 
pped i Roll. Abr. 640. For if the Tree be free, 

(o are the Loppings or Branches. 
But if there be a Wood commonly uſed -» 
= a5 Coppice, and the Owner will let it grow 
We till it be forty Years Growth, to the Intent 
it may not pay Tithes, yet when it is cut it 
Wy ſhall pay Tithes ; for one ſhall not by this 
Means avoid the Payment of Tithes, ſeeing 
| the 


60 


Staddels and 
charged. 


Trees , &c, 


Timber, diſ- 
ebarged. 


Standard; dif. ards of Oak, Elm, Aſh, &c. growing in ſuch 


growing ſpar- 
ſim, amongſt but thoſe Loppings, as the Caſe may be, may 
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the Coppice was in its Nature tithable, 
2 Neeb. 90. and 1 Lev. 189. | 
And yet I take it, that Staddels and Stand- 


Coppice, if they are intended to grow to 
above the Age of twenty Yeats, are thereby nn 
become Tithe-free ; for theſe are favoured 
in Law, being as a Nurſery for young ml 
Timber, and conſequently fall within the 
Reaſon of the Statute de Sylva Cædua. 
And ought to be preſerv'd for Building and 
Shipping, Cc. on the Reaſon of the Come 
mon Law. Vide ante. 

Alſo, not only the Loppings of 'Timber- 
Trees ſhall be free from Payment of Tithes ; 


free the Loppings of other Trees, which in 
their own Nature are tithable, and alſo the 
Underwood there growing, from yielding of 
Tithes to the Parſon. For, 2 
If there be a Wood, and the moſt Part 
of the Trees therein being Timber are free 
from Tithes, and there grow ſparm a- 
mongſt thoſe Trees, other Trees in their 
Nature tithable, and the Owner fells the 
whole Wood, and cauſes it to be promiſcu- 
ouſly cut down and bound up into Faggots 
rogether ; here, for that the moſt Part of 
every Faggot is of Wood Tithe-free, and 
the Reſidue thereof is of ſo little Value, Met! 
that the Severance thereof from the Tithe- = 
free Wood would not quit the Charge ; ; 2 
therefore in this Caſe no Tithe ſhall be paid 
for any of the Wood or Faggots. | 
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gut on the other Hand, if moſt Part of 
the Wood be Underwood, or T rees tithable 
hen cut, and there grow therein ſparſim 
Wome Oak, Elm, or Aſh, and the Owner 


to Meuts down all the Wood, and makes it into 
eby aggots promiſcuouſly ; in ſuch Caſe I con- 
red eie Tithes are to be paid of the whole, 
ung rom a _—_ of Reaſon. See 2 Leon. 19. - 
the And it is {aid, that in the foregoing Caſe, 
aua. Special Conſultation was granted upon a 


pecial Plea, that the Faggots were Part of 

SM ood tithable. And ſee 3 Cro. 347. Where- 

y it ſeems to be taken, That the greater 8 
art being Tithe-free Wood, ſhall free the par f Wd 
eſſer Part. Vide ibid. 13 in Faggots, 

= However, if in this Caſe only ſome ſmall Tirhe-free. 


nay | 
1 i art of the Faggots is of Wood Tithe-free, 
the oſſibly put in with Deſign of defrauding 
g of he Parſon, and the Parſon ſues in the Spi- 


WT itual Court for the Tithes of the Faggots, 

Ind a Prohibition is obtained upon a Sur- 

niſe that they are made of Wood Tithe- 

ee: Now if the Parſon will have a Con- 

Nultation, he muſt ſhew the Special Matter, 

Sz. how much of the Faggots were of 

ET ithable Wood, and that the Wood Tithe- 

Free was fo intermixed therewith, that he 

Would not otherwiſe ſue than for the Fag- 

ots, and thereupon pray a Conſultation, 

Wotherwiſe no Conſultation is to be granted. 

he- Co. 347. Goldsbo. 127. and ſee 1 Sid. 300. 

, 2 Keeb. go. | 

aid SF As Tithes ſhall be paid of Wood and Bit. Tees, * 
rees ſold for Fuel, Sc. as aforeſaid; ſo if à Nuri. 

oung Fruit-Trees, or other like Trees be | 

planted in a N urſery, or other Place, with 

Deſign 


Cu tems , &c. 
freeing Wood 
from Tithes. 
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olanted in other Pariſhes, Tithes ſhall be 
paid thereof. See 1 Cro. 526. 2 For. 416, 
and 1 Roll. Abr. 637. 9 
And Note; upon a Bill in Equity for the 
Tithes of a Nurſery at the Hearing of the 
Cauſe, divers Doubts and Queſtions were 
made and determined, viz. e Eo 
Fi, Whether Tithes ſhould be paid of i 
Nu eries, if they yield no other Fruit ? Eo 
for thoſe Trees which yield Fruit which pay 
Tithes ? | | 'A 
Thirdly, If ſoine Trees yield Fruit and 
ſome not; Whether ſuch as yield Fruit 
ſhall privilege and exempt the others that 
yield none, when ſold together ? y 
Foutthly, Whether Tithes ſhall be paid for 
them, when they are ſold and tranſplanted Bi 
within the ſame Pariſh? | 
And it was decreed, that Tithes were 
payable in all theſe Cafes. Mich. 16 Car. 2. 
Hardr. 380. 4 
But the ſecond and the laſt Point ſtill AW. 
remain dubious with me. | by 
But what- ever the Parſon's Due be, as to 
the Tithe of Wood or Trees of common 
Right, yet by Cuſtom of Preſcription upon 
a Confideration alledged, a Town,; 
or Hamlet (or Diſtrict) may be freed 
from the Payment thereof: As for Exam- i 
ple, 1 Rol. Rep. 354. Lapthorns's Caſe, 
If a Parſon hath a certain Wood, or 4 
certain Parcel of Wood allotted to him by 
the Lord of a Manor, and that in Conſide- 
| > rition 
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tation thereof he and his Tenants have been 
rime out of Memory free from the Pay- 
ment of the Tithes of their Underwoods, 

and tithable Trees within the fame Pariſh, 
or the like; this is a good Diſcharge. 

A ia. | 
And in that Caſe, Cote ſaid, that in the peut 

Pariſh where he lived, Tithes had never 

een paid of Wood; and that the Parſon 

rad a Wood there called the Tithe-wood: 
id For which he pays four Pence yearly to the 
Ci ord of whom he holds it; and therefore it 
all be intended, that it was given upon a 
Conſideration for all Tithe-wood, within 
that Pariſh ; for that no Tithe-wood hath 
ever been paid there. id. 1 Rol. Rep. 
33. 
But if one preſcribes to pay a certain Tubes of Wits 
WR ate for the Tithe of all Willows cut down lows. ; 
by him within the Pariſh, this is not good, 
WW unleſs he ſay, upon his own Lands. See 
== Godbolt 66. So that with ſuch a Limitati- 
on, ſuch a Prefcription would be good. 
And both Lindwood, and Dr. and Student, places 
Fol. 166. ö. ſay, that a whole Country may 
We preſcribe in non Dec imando. 
_ So we find, that in a Suit for the Title 
of Underwood in the Wild of Kent, a Pro- wild of Kents 
WE Þibition was prayed, upon a Saggeſtion 

that they had a Preſcription to be diſchar- 

ged of the Payment of the Tithes of Un- 
derwood growing in the Mid there, (which 

WW is fajd to contain about forty Pariſhes). 2 Bulſ: 
285. 1 Rol. R. 22. | 
But Coke, Ch. Juſt. anſwered, that what 
was ſaid by Lindwood, and Dr. and Student, 

| was 
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e 13. 


Note. 


(in genera ; 
ſity ought to have a lawful Commencement il 
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was with this Provi ſo, that there be, beſides i 


this, ſufficient Maintenance for the Parſon, 


otherwiſe it is not good. And that the | 4 
Stat. 2 Ed.6. Stat. 2 Ed. 6. c. 13. did not at all aid in the 
Caſe. For that no private Man can in this 
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Manner preſcribe; yea, that the Statute was 


againſt them, although that no T ithes had 7 


ever been paid. 


And he further ſaid, that no Tithes could 


be paid formerly of Underwoods growing 
in this Place, becauſe there were only great 


Timber-Trees there growing, which are 
free by Law; but now thoſe Trees being 
deſtroyed by Iron-Mills, and Underwood 


grown up in their Place, Tithes ſhall be A 
paid thereof here, as in other Places. And 
the whole Court was clearly of this Opi: Will 


nion. 


be pat nine oF ed of the Payment of Tithes ; 
) but this, at the firſt of Neceſ: 


by Way of Compoſition, or the like, which 
could not be ſhewn in this Caſe. And with 
him, Coke and the whole Court agreed, and 
ſo a Prohibition was deny'd. Vide ibid. 2 Bulſ. 
285. Ruſſel and Barkburſt. And 1 Rol. R. 22; 
Porter and Tike. 


But to my own Knowledge, no Tithes of i 
Wood are at this Day paid in the Wilds of i 


Kent and Suſſex, by Reafon of fuch Pre- 
ſcriptions in on Decimando, and ſuch Pre- 
ſeriptions have been conſtantly upon Tri- 


als at Common Law allowed to be * 


But Dodderidge ſaid, that by Liud wood, 4 
and Dr. and Student, a whole Country may 
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3 And ſo Finch, Recorder, ſaid it was reſolved 
n one Dawley's Caſe for the Wild of Suſſex, 
ad Porter's Caſe for the Wild of Kent; and 
o it was in Norton's Caſe. Trin. 4. Car. 1, 
/-tley 110. and many others ſince. 
so where a Prohibition was granted againſt 
e Proprietor of the Parſonage of Tyunz 
idge, to be diſcharged of the Tithes of- 
ood, upon a Suggeſtion that it was with- 
the Wild of . Kent, which, Time out of 
tlemory, had been diſcharg'd of ſuch Tithes; 
Arbe Preſcription was traverſed, and found 
Sor the Plaintiff, and allowed to be good. 
_—-/ner 37. 1 1 2 | 
And theſe Preſcriptions of non Deci mando Ratio. 
er Wood, have been alſo often allowed for 
cher Places; and this chiefly, as I apprehend, 
or this Reaſon, viz. That Wood is not titb- 
lie of common Right, but by Cuſtom only; and 
erefore, as by Cuſtom Wood is made 
ichable, ſo by the like Cuſtom it may be 
Wtxcmpt from the Payment of Tithes. But 
ach Preſcriptions. in non Decimando have 
ever been allow'd to diſcharge Corn, Hay, 
r any ſuch like Thing, which are of com- 
ron Right Tithable. ide poſt. | | 
And Note; It is ſaid, that the Tithe of Orignal of 
VV ood was firſt introduced to be paid to the Tithe-wood. 
W_icrgy, in the ſeventeeth Year of Ed. 3. | 
Wy Canon made by John Stratford, Arch- 
diſhop of Canterbury. See Palmer 38. 2 Roh 
KR. 122. I | 
f As Tithes are ts be paid of divers Sorts of Tithe of A. 
Trees, ſo they ſhall, be alſo paid of the cn, Ke. 
Fruits ard Produce of ſuch Trees; and al- 
though Timber-Trees 4 the Age of twen- 
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ty Vears or upwards, with the Roots, Ger- 
mins, Barks and Loppings, be free from 

yielding of Tithes, yet of Acorns or Maſt 8 
ſevered from thoſe Trees, Tithes are to be 
paid, becauſe theſe renew yearly, and theſe s 
are alſo Predial Tithes. See 11 Co. 49. 1 Ro. 

| R. 100. Moor 762. | Ko 

if ſeld, &c. * But then the Acorns muſt be gathered ⁵ü 
and fold ; for if they in their Seaſon do 

drop from the Trees of themſelves, and the 

Owners Hogs do eat them, no Tithes ſhall 

be paid thereof. Hetley 27. Lit. Rep. 40. 

And ſo it ſeems 2 fortiori, where the Owner 

gathers the Acorns, and gives them to hi 

own Hogs ; ſed Quere. nn 

Tithe of Fruit- And as of Acorns and Maſt Tithes are 
Trees, Apples, to be paid, ſo of the Fruits of all other 

Pears, &. T rees, whereof Profit is to be made, as of i 

Apples, Pears, Plumbs, Cherries, Ec.. 3 

Which Fruits if they are ſtolen, and not 
gathered by the Owner, the Parſon as well 
as the Owner ſhall bear the Loſs. But if 
the Owner doth ſuffer a Stranger to pull or 
take his Fruits, the Tithe ſhall be anſwer'd. 
Hetley 100. | _—_— 

And ſo it is (as ſome think) if he ſuffer il 
them to hang too long by Negligence, and 
after that Time they be imbezled. id. ſei i 
9r1ere. 8 | : . 

Orchards If the Soil of an Orchard is ſown with WM 

ſown, &e. any Kind of Grain, the Payment of the 

Tithes of the Fruit of the Trees ſhall be no 
Diſcharge for the Tithes of the Grain; 
for they are of ſeveral and diſtin Kinds. 

2 Inf. 652. OE OI, 


But 
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But if a Man pays Tithes for the Fruit of ; 


the Trees, and afterwards doth cut the 
ſame Trees, or make them into Billets of 


raggots, and ſells them, he ſhall not pay 
Y Ties for ſuch Billets or Faggots; for they Ratio. 
re no new Increafe. 2 Inft. 651, 622. 


And Note; in many Places, by Cuſtom Note. 


ſome ſmall Rate, as four Pence, or the like, 
Fs to be paid as the Tithe of the whole Or- 
chard or Garden; and if in any Place where 
ſuch Preſcription is, a new Orchard be Gardens. 
planted, the Owner ſhall be Tithe-free there. 
of, paying only the accuſtomary Rate, as 
for the old Orchard. Hetley 85. 


And yet, by Hutton, if a Man has an an- 


tient Garden, for whicn he paid a Penny 

= yearly, and the Garden is afterwards en- enlarged. 
larged, of that Enlargement Tithes ought 

to be paid in Specie. Hetley 94. 


But the Reaſon of this Cafe I ſuppoſe is, Ratio. 


. a becauſe the Preſcription was particular for 

= that Garden only. But if the Cuſtom of 
the Pariſh had been to have paid yearly a 
penny for each Garden in the Pariſh, there 


the Addition to, or Enlargement of a Gar- 


4 den, would not make any Tithes due in 
specie. 


And Note; if no ſuch Cuſtom be as Garden Herbs; 


WT aforeſaid, Tithes are due of all Garden ſn Tuber 


Herbs, and Roots, as Mint, Parfley, An- 
nis, Rue, Sage, Cabbage, Turneps, Pota- 
toes, Sc. But theſe are ſmall or minute 
Tithes. | | | 
Alſo Tithes ſhall' be paid of Rape-Seed, Rae. Seed, 
Saffron, Hops, Flax, Woad, Hemp, Weld, Sg, and 
and of the like Fruits yielded by the Earth; $19. Tub, 
Pa and | 
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No Modus. 


Preſcription. 


their Nature ſmall Tithes, though in large al 


of all ſmall Tithes, may include Hops and 4 
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and theſe are to be accounted Predial mi- 

nute Tithes, See Palmer 222. Hutton 1 
1 Cro.28. Benlows 139, 159. _ _— 
And by three Judges, Flax, Hemp, Milk, 
Wool, Honey, Tobacco, Hops, Cc. are in 
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Quantities. 3 Lev. 368. = 
And as to Hops, the Owner is not bound 
to dry or ſort them before the Tithes are 
ſet forth. x Ro. Abr. 644. And how the 
Tithes of Hops ſhall be ſet forth, i. e. whe- 
ther by the Tenth Pole or by Meaſure, is 
not agreed; as is ſaid by Twiſden, Juſtice. ſn 
1 $14. 283. Lide ibid. 443. WM 
Alſo note; there can be no Modus for 
Tithe-Hops, becauſe the Court will take 
Notice, that Hops have not been antient, 
but uſed in Beer of late Times only, being 
firſt introduced into England, Circ. Anu. 1 524. 
Yet a Preſcription to pay ſo much in Lieu 


ſuch other ſmall Things of new Invention. 
See 1 Sid. 443. 1 Ventr. 61. 2 Keeb. 612. 
The Tithe of Honey, and the Wax of 
Bees, is alſo eſteemed a Predial \ 'Tithe ; 
And this in the Hive, Ec. ought de Jure 
to be paid in Kind, as was adjudged in a 
Prohibition upon a Demurrer. 1 Roll. Abr. 
635. Barefoot's Caſe. And 1 Fones 447 
S. C. See alſo 1 Cro. 559. F. N. B. 41. A. 
Rep. Canon. 289. Et Quæ re. | / 
But when one preſcribed to be diſcharged i 
of the Tithe of the tenth Swarm of Bees, 
in Conſideration that he paid the Tithe of 
the Honey and Wax, and fed them in Vin- 
ter and found them Hives ; and (for that 
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C. | 

mi- they were Fer.e Nature) took great Care, 

m1, | and ſpent much Labour to preſerve them 
when they ſwarmed ; a Prohibition was 

ilk, © anted on theſe Surmiſes. 1 Cro. 404. 

e in And yet ſome of the Judges there held Modus 

urge E that the Modus is not good, for that Conſi- 
ecration is no more than the Duty that the 

und w requires. (214re) But they agreed 

are that no Tithes were due of the tenth 

h Ws warm, for that Bees are Feræ ' Nature. 

c c — 

he. 1 Roll. Abr. 651. | 

ap hne Tithes of Hemp and Flax are alſo — and 

2 © nn ed mat ax. See 

kice. Predial, but varied in the Denomination of memes Oh, oe 


ereat or ſmall Tithes, according to the 20, 209. 
Quantity of Ground within the Pariſh, that r they are 
is ſown therewith; for if ſown in large proben mi- 

fields or great Parcels, it is denominated but Vect- 

great Tithe; but if in Gardens or inn . 
ſmaller Parcels, it is properly only a ſmall 

Tithe. 4 4 Re 

And whereas formerly divers Diſputes 4 Modus ap- 


00 3 aroſe about paying the Tithe thereof in pointed by 
* ind, in Order to prevent the like Diſ- Stat. 3, 4 W. 


utes for the Future, a Modus at firſt, not 
exceeding 45s. and afterwards not exceed- 


755 1 ng 5s. per Acre, was eſtabliſhed by Act of 
MF arliament, vz. | | 
5 = The Act 3 & 4. & M. c. 3. For the bet- 
„ er CROP the Tithes of Hemp and Hax, 
9 enacts, That all Perſons that ſhall ſow, or 
* ©" HF cauſe to be fown, any Hemp or Flax, 
TY in any Pariſh or Place in England, Wales, 
_ or Berwick, ſhall pay, or cauſe to be paid, 
ogy to every Parſon, Vicar, or Impropriator 
Wins of any ſuch Pariſh, or Place, yearly and 


F 3 Flax 
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© Flax ſo ſown, pulled, or drawn, a con- 
© ſtant annual Sum of Money, not exceed- 


the Ground, and ſo proportionably for 
© more or leſs Ground ſo ſown, and pul- 
© led, or drawn, as aforeſaid. For the Re- 
8 N of which Sum or Sums of Money, 
© the Farſon, Vicar, or Impropriator ſhall 


k| © lowed by the Laws of England. 

i Motto ale, Provided, That this Act, nor any thing 

We other Mo- © therein contain'd, ſhall not extend to charge 

du. © any Lands diſcharged by any Modus De- 
© cimandi, or antient Compoſition, or other- 
© wiſe diſcharged of Tithes by Law. 

_, © Provided, That this Law ſhall continue 
for ſeven Years, and to the End of the 
© next Seſſion of Parliament after the ſaid 
s ſeven Years are expired”. 


Act was made, 11 & 12 l 3, which en- 


and more fully enforced the former Act, as 
follows : | 
Stat. 11 #12 | © Whereas an Act made in the Third 
W. 3. e. 16. Year of the Reign of his preſent Majeſty, 
© and the late Queen, entitled, An Act for 
© the better, &c. was made to continue 
© but for ſeven Years, and to the End of 
© the next Seffion of Parliament after ſuch 
© Term ended, and is now expired; and 
© whereas the ſaid Act hath by Experi- 
© ence been found very uſeful and neceſ- 


© that from 25 March 1700. all and ever 
© Perſon or Perſons, who, ſhall ſow, or ranks 
"= Wy | 


Wi © ing 45s. before the ſame be carried off 


© have the common and uſual Remedy al- 


But this Act being expired, a ſubſequent . 
larged the Modus of 4 s. per Acre, to 5 4. 


© ſary, Be it therefore enacted, by, Go. 


* © 
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© to be ſown, any Hemp or Flax in any 
© Pariſh or Place in England, Wales, and 
© Berwick, ſhall pay or cauſe to be paid 
to every Parſon, Vicar, and Impropriator 
of any ſuch Pariſh or Place, yearly and 
every Year, the Sum of 5 s. and no more, 
for each Acre of Hemp or Flax ſo ſown, 
before the ſame be carried off the Ground, 
and ſo proportionably for more or leſs 
Ground ſo ſown: For the Recovery of 
which Sum or Sums of Money, the Par- 
ſon, Vicar, or Impropriator ſhall have the 
common and uſual Remedy allowed of by 
the Laws of the Land. 
Provided, That this Act, or any Thing Modus's. 

therein coutain'd;ſtiall not extend to charge | 
any Lands diſcharged by any Modus Deci- 
mandi, antient Compoſition, or otherwiſe 
diſcharged of Tithes by Law. | 
Provided always, That Nothing here- Provito for 
in contained, ſhall extend or be con- 94 for- 
ſtrued to extend to make any Alteration 3 
in the Right or Manner of Payment of 
Tithes of Flax or Hemp to any Eccleſi- 
aſtical Perſon, Incumbent of any Parſon- 
age, Vicarage, or Curacy, or to any Im- 
propriator, or Body corporate, having 
or holding any Impropriation, for ſuck 
Ground as hath, at any Time ſince the Quzre the 
2d Day of Febr. 1684. and before the Reaſon of this 
2d Day of Febr. 1691. been ſown with Limtatian. 
Flax or Hemp, and paid Tithe- in Kind 
to ſuch Incumbent, Impropriator,.or Body 
corporate reſpectively, but that the ſame 
© ſhall continue and be payable, and paid as 
fully, and in ſuch Manner as formerly, 
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© any Thing in this Act to the contrary not- 
© withſtanding. | 

© And this Law to continue in Force for 
© ſeven Years, from the ſaid 25th of March 
© 1700. and thence to the End of the next 
5 Seſſion of Parliament, and no longer. 

Which laſt recited Act was by an Act 

fed 6 Anne c. 18. continued for ſeven 

ears, from the 25th of March 1108. and 
thence to the End of the next Seſſion of 


Parliament, and no longer. But by a ſub- 


ſequent Statute, wiz. 1 Geo. 1. Stat. 1. c. 2. 


- Sett.8. it is now made perpetual. 


Quere, If the above Statutes were made at 


the Inſtance of the Clergy, or of Lay Impropri- 


ators s And whether Lay Impropriations are 
not the beſt Security for the Payment of Tithes ? 
And whether the Clergy's Proceeding in purcha- 
fing Impropriations will not weaken that Secu- 
rity * ſor the Clergy's Zeal to advance what 
they call the Intereſt of the Church, ſeems 
herein already to have exceeded the Bounds of 
Prudence, and the Pablick Good. | 

And note; in the Caſe of Wharton and 
Liſle, Trin. 5 M. M. three of the Judges 
in B. R. held that Hemp, Flax, Cc. as well 
growing in Fields in great Quantities, as in 


Gardens and Backſides, are only minute or 


{mall Tithes. But Holt, Ch. Juſt. held (and 
it feems with better Reaſon) that they are 
minute Tithes when they grow only in Gar- 
dens, Ec. But if they are ſown or grow in 
open Fields, they are great Tithes, be the 
Quantity more or leſs. See 3 Lev. 365. 
and 4 Mod. 183. S. C. | ; 


Set 
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C. B. in Hutton, where the Vicar brought 
Treſpaſs againſt the Farſon for taking of 
two taretat. Glari, anglice Woad ; the Jury 
found ſpecially for Half a Cart-load, and 
concluded, Qnod fi videbitur, Curiæ, quod De- 
cime Glaci non ſunt Minute Decime, then 
the Defendant was not guilty ; ſed ſi ſunt 
minute Decime, then guilty. And on Ar- 
gument by Bridgeman and Henden, Serjeants, 
the Court unanimouſly agreed, that for 
ought here appears (the Verdict being found 
without any Circumſtance of its being great 
Tithes) this Woad ſhall be taken to be mi- 
nute Decime. 

Hendon argued, That if it had been found 
Woad growing in a Garden, then #742, 
but if in a Field, Fc. majores Decime, c. 
And the Court agreed that it might have 
been ſo found, as to make it m9jores Decime, 


and Predial; as if all the Profits of the Par- 


fo of other Things which in their 9wn Na- 
ture are minute, they become mdjores, if 
all or moſt of the Parſonage Profit conſiſt 
therein; as in ſome Places, where a great 
Part of the Lands in the Pariſh are ſown 
with Hemp, Flax, or Hops, there they are 
great Tithes; and ſo it may be of Wool 
and Lambs, Saffron, Tobacco, Sc. 
But note ; if it does not appear, by ma- 
terial Circumſtances found in the Verdict, 
to the contrary, all theſe (as they are in 
their own Nature) ſhall be taken to be ſmall 
Tithes. Vide Rep. Canon. 365, 366. and the 
Caſe of Nbarton and Liſle. Paſ. 5 W. M. 
Cumb. 201, 209. | And 


_ had conſiſted of ſich cir ; and 


See alſo the Caſe of Pool and Reynolds in So of Mead. 


DDr 


The Law of Tithes, &c. 


And note; all Predial Tithes, whether 
ſmall or great, are due only of fuch Things 
as, ariling ex predio, do annually renew ; | 
and therefore cannot of cammon Right be 
for Mines of Oar, Coals, Stone, Slate, Cc. 
which have no certain annual Produce; yet 
a cuſtomary Tithe may be payable for theſe 
ings. Vide poſt ſee alſo 2 Vern. 46. and 
by Stat. 2 E. 6. c. 13. it is enacted, That 
at the Tithing-Time of Predial Tithes, it 
ſhall be lawful for every Party, to whom any 
Tithes ought to be paid, or his Deputy or 
Servant, to ſee the {aid Tithes ſevered —— 
the nine Parts, and the ſame quietly to take 
and carry away. See hereafter Chap. 5. 
this Statute explained. 
And note; under the Head of this Chap- 
ter might be properly ſhewn, where and in 
what Caſes Predial Tithes are payable or 
not, in Reſpect of the ſeveral Kinds or 
Qualities of Lands that are charged there. 
with, or diſcharged therefrom, v:z. KB 
Abbey Lands, Barren Lands, Crown- 
Lands, Fenny Lands, Foreſt Lands, Head- 
Lands, Improved Lands, Lands let to In- 
habitants of other Pariſhes; as alſo the 
Lands of Commons, Paſtures, Parks, War- 
rens, Sc. N 
But as the Treating of theſe Particulars 
in this Place, would ſeem variant from the 
recedent Matter, and disjoint the intended 
ection of our Diſcourſe, we ſhall poſt- 
pone their Confideration to ſome more con- 
venient Place, and hereafter reduce the 
| Whole into its proper and diſtin& Chapter. 
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CHAP. III. 
Of Mixt Tithes, and their ſe- 


veral Kinds, as of Cattle, vix. 
Horſes, Oxen, Cows, Sheep, 14 
&c. and their Joung; Ml 

Cheeſe, and Wool ; Agiſtments, 
&. when and in what Man- 
ner payable, and what Modus, 


Cuſtom, or Preſcription oth 


or not, therein; as alſo of the 
Tithes of Deer, Hares, Comes, 
Turkies, Geeſe, Ducks, Hens, 
Pidgeons, &c. 


Hun in the precedent Chapter diſ- Mixt Tithe; 


cours'd of Predial Tithes at large, and 
ſhewn their ſeveral Kinds, Natures, Quali- 
ties, and Incidents in particular, we ſhould 
now, according to the Method propos d, 
proceed to treat of Perſonal Tithes in like 
Manner, but conſidering that Mixt Tithes 
do bear a nearer Analogy, to Predial, and in 
ſome Caſes can ſcarcely be diſtinguiſh'd 
from them, we ſhall, as moſt conſonant to, 
the natural Order of Things, and as more 
coherent to the Subject Matter of the pre- 
cedent Chapter, proceed to treat ,; 


Aixt 


One in Seven. ſtom. But where the Cuſtom is, 1 
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Deſcribed. Mixt Tithes: Which principally ariſing 


from the ſeveral Creatures which are fed and ſ 
nouriſh'd by the Fruits or Produce of the 8 
Earth, do, as is ſaid before, participate of as 
both Qualities, Predial and Perſonal, and ” 
are therefore call'd Mit. =_ 
Their Kinds, And firſt we ſhall Treat of ſuch of them C 
wherewith the Farmer or Owner is accu- 1 
ſtomed to ſtock or paſture his Lands, as 
Cattle and Horles, Oxen, Cows, Sheep, Goats, Hogs, + 
Sc. (and afterwards of Deer, Hares, Co- : 
nies, Turkies, Geeſe, Ducks, Hens, - Pid- 
geons, Ec.) $4 
their Toung- To which may be added, the yy 65 of 
ſuch of thoſe before named, which may . . 
yield their Tithe in Kind; for if a Man ＋ 
One in Ten. hath Ten Colts, Calves, Lambs, Kids, or 1 
Pigs, in one Year, one of them ſhall be to . 
the Parſon or Vicar, Ec. ; 4 | 
If leſs, pro But if he hath a leſs Number of any ot 
Rata. Sort, the Parſon, Cc. can have no Tithes ' . 
in Kind of them for that Year, without a 
Special Cuſtom for it, but muſt have his pet 
Tithe pro Rata, either in Money the ſame : for 
How 4 be ae. Year, or if the Cuſtom ſo directs, tarry Ti. 
AED. *till the next Year, and then take his Tithe ei. 
in Kind, reckoning both the Years toge- tw. 
ther. IF 
And yet by Cuſtom, tho? ſuch Young =, 


are fewer than Ten, the Parſon may have 
one of them in Kind every Year; as, if 
there be only Seven, the Parſon to have 
one; and if there be a leſs Number than 
Seven in one Year, the Owner to pay a 
Half-penny for each of them, is a good Cu- 


e 


W rally directs the Payment, and is therefore „. 


e 


„ 
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ſhall have one of Seven, as of Calves, Pigs, 

Sc. there he ſhall not account the Young 

in two Years, and ſo the 2d Year have one 

in Kind, but only have a Half-penny for 

each of them in both Years. Latch 254. kt 

If a Man hath but one or more Calves, Calves, &e. 

Colts, or Lambs, Ec. and ſells them; by ela. 
the Cuſtom in many Pariſhes, he ſhall pay 


[to the Parſon the 1oth Penny of the Price 


they are ſold for. - 8 
| * Cuſtom 
And Note; Cuſtom in theſe Caſes gene 2 a 
to be ſtrictly obſerv'd, , 
It is ſaid to be a good Modus for the 
Tithe of Calves, -to pay one Calf for the 
Tithe if the Owner hath ſeven in one Year; 
and if he has under ſeven, to pay a Half- 
penny for each of them; and that if he 
ſells any Calf, that he ſhall pay the Tenth 
of the Price for which he ſold it. 1 Roll. 
Abr. 640. LS 
But if a Man preſcribe to pay one Half. Baud in Set- 
penny for every Lamb that he ſhall ſell be- s 
fore the firſt Day of May, without other 
Tithe of them, and he by Fraud, to de- 


Wccive the Parſon, ſells his Lambs but one or 


wo Days before the firſt of May, this is no 
W Diſcharge by the Cuſtom from paying 
Tithes in Kind. 1 Roll. Abr. 651. 


And as the Parſon is to have the Tithes 
of the Young, and Encreaſe of theſe Cattle, 
ſo he on his Part is to obſerve the Cuſtom 
of the Place, for the better propagating of 
their Increaſe, elſe any Pariſhioner griev'd 
may have an Action of the Caſe againſt 

| him, 


78 


Cuſtom to keep 


| Bau and Baar. 
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him, as in the Caſe of Teilding and Fay. 
3 Cro. 569, and Moor 355, vis. 

An Action of the Caſe was brought againſt 
a Parſon declaring, that within the Pariſh 
there is a Cuſtom, that the Parſon at all 
Times of the Year had uſed to keep a com- 
mon Bull, and a Boar, for the common Uſe 
of the Kine and Sows of the Pariſhioners, for 
the Increaſe of Calves and Pigs within the 


| Pariſh; and that the Defendant being Par- 


ſtom. 


ſon there, had neglected to keep them, by 
Reaſon whereof the Plaintiff being an In- 
habitant, Cc. had loſt the Increaſe, Oc. and 
the Court were of Opinion, that this was 
a reaſonable Cuſtom, and that every Inha- 
bitant, prejudiced by the not keeping the 
Bull and Boar, might maintain the Action. 
Vide ibid. 

A. libelFd in the Spiritual Court for the 


Herbage Tithe of young Cattle, wiz. 4 


Penny for every one; and on Motion for a 
Prohibition, *twas ſaid, that for young Beaſts 
brought up for the Pail, Cart, or Plough, 
no Fthes are due; and ſo it has been ad- 
judg'd. Vide Rep. Canon. 367. 

It was alſo ſaid, that a Preſcription for 
Tithes of Hedging Stuff cannot be main- 
tain'd, becauſe that preſerves the Land and 
Grain, &9s. out of which the Tithes ariſe; 
nor can they have Tithes for the Paſturage 
or Gains of barren Cattle, except by Cu- 
And by Hutton and Telverton, If they 
claim Tithes of any Things before they 
come to Perfection, which Things are tithe- 


able afterwards when they come to Per- 
| fection, 


M 
' 
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fection, a Prohibition ſhall go; yet a Cu- 


* ſtom may be to have every Year a Penny 
ſt for them; and if they are ſold before they 
h come to Perfection, Tithes ſhall be paid for 
i them. See Woolmerſton's Caſe in Hetley's 
xy Reports, and Rep. Canon; 367. * 
ſe See of Sheep, Lambs, Horſes, Colts, Sc. 
oftea. 4b | 
0 gr Note; of common Right, young Cat - han Tua 
ſy tle are Tithable when they are weanable, de and k. 
| that is, can live without the Dam, of ſuch 
4 Food as the Dam herſelf is nouriſſyd with; 
id and the Tithe of theſe is to be apportion'd 
val and modify'd with reſpect to the Cuſtom of 
ol the Places where they areengender'd, brought 
bb forth, and nouriſh'd. we: hb 
7 Alſo where Cattle yield other Profit to Tawbeof un 
the Owner, befides their Young, the Tithe * 
* of ſuch Profit is to be paid to the Parſon, 
j as of the Milk of Cows. See 2 Rrownl. 
* 60, and, on the like Reaſon, that of Aſſes, 
Ns and of Goats and Sheep, when their Milk 
b, is preſerved by the Owner. 2 
4 But where one ſurmiſed, that the Cuſtom 
of the Country where he liv'd, was not to 
57 pay any Tithes of Milk of Ewes, a Pro- 
Vi * was granted per Ciriam. x Rol. Abr. 
54 = = 
nd But by Cuſtom a certain Number of Cheeſe. 
my Cheeſes may be paid in Diſcharge of the 
8e Tithe of Milk. See Godbolt, Wiſeman and 
* Dennis's Caſe. | 1 
So a Cuſtom to pay the oth Cheeſe 
ey made from the iſt of May to the 1ſt of Au- 
oO guft, in Recompence of all Tithe. Milk for 
i the whole Year, is a good Diſcharge of the 


" Tithe 
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Tithe of Milk, for that Cheeſe comes by 

Labour, and the Tithe thereof is not due 

of it ſelf. Hats „ PRI Pe 

So, to pay the Tenth Quart or, Tenth 

Meal of Milk at the Parſonage-Houſe, or 

other certain Place, is good enough. 3 Cre. 
| oo. and Moor gog. S. C. 4402 

If Tithe- But note, That as when Tithe-Milk is 

2 Chee paid, no Tithe-Cheeſe is due. So when 

e Tithe-Cheeſe is paid no Tithe-Milk is to be 

required; and that when Cows. yielding 

Milk are ſold, or otherwiſe removed into 

another Pariſh, the Tithe of Milk for the 

Time is to be paid to the Pariſh where they 

1 3 

Probibitim is And note the Caſe of Leiceſter, v. Foy, 

| * a. Mich. 3 Anne B. R. viz. A Prohibition was 

6 Mod. 261. moved to ſtay a Suit by a Vicar in the 

Spiritual Court for Tithe-Milk, upon Sug- 

eſtion of a Modus that the Inhabitants of 

that Place did, from ſuch a Day in April 

*rill A-Saints Day, pay every Tenth Day's 

Milk skimm'd and made into Cheeſe, and 

that ratione inde they were diſcharged of all 
Tithe-Milk. 1 | 

And Eyre, againſt the Prohibition ſaid, it 

is true that making the Tithes of one (firſt) 

Crop into Hay will be a good Cauſe of the 

Diſcharge of Tithe of the After-Mouth; 

but he denied that it would be a good Mp 

. dus to ſay, that for making the After-Mowth 

into Hay they ſhould be diſcharged of the 

Tithe of the firſt Crop; and that the Ms 

dus here alledged amounts to a non Deciman 
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But for the Prohibition was urged Cro. El. 
60g. and Moor gog. a Modus to pay the 
Tenth Cheeſe made from ſuch a Time to 
ſuch a Time, in Lieu of all Tithe-Milk ; 
which, though it be but for Part of the 
Year, yet being what they are not bound 
to do, is a good Diſcharge of Tithe-Milk 


ET > IS, 


ts Ig hart 


\ 1 Y Los: 


is for ali the Year. See Raym. 277. Latch 222. 
en And ſuppoſe it were to pay a Groat a 

be Year for all Tithe-Milk, that would be well: 

ng And why not this? ; 
to And though the Court did not like the Curia. 
he Modus, as ſeeming very hard on the Vicar 
ey (to be diſappointed of his Cream) yet to 


ſettle the Point, which they thought of 
great Conſequence, they granted a Prohi- 
bition in Order to try the Modns, and di- PENS 
rected the Plaintiffs to declare therein forth- vp 
with, See 6 Mod. 261. Pc | 
See alſo the Caſe of Hill. v. Vaux. Mich. 4 Modus ts 
10 V. 3. B. R. 2 Salk. 656. viz. On a Suit Py © whole 
in the Spiritual Court for Tithe of Milk, be wn gh 
the Plaintiff moved for a Prohibition, ſug- 424 — 
geſting a Cuſtom in the Pariſh, that the ninth and 
gth of May at Night, and the 1oth of May ***th Night 


in the Morning, the Parſon was to have _ 


* r 888 eee r n 8 


© 
= 
* Pn 


a) the whole Meal's Milk, and ſo every ninth E 
he and tenth Night and Morning, till a young &c. in Lien 
h: Lamb yeaned ſhould be heard to bleat, in / Tithe- 
77 Lieu of all Tithe of Milk; and the Caſe . is Wh 
ch of thirty Eggs in Lieu of all Tithe of Eggs 

ho was cited, 1 Roll. Abr. 648, 651. 


And per Cur. a Modus to pay one Thing 4 Modus to 


for another, or Thi Part of 
er, or a Part of the ſame Thing 2 — * 

| . that is Tithe, 

not Good, unleſs payee in another Manner. 2 Salk. 656, 657. 


in 


Aus thę Parſon may have Nothing; as ſup- 


and where.” 


509. 2 Cro. 47. 1 And. 199. 1 Mod. 229. 
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in another Manner, may be good; but x 
Preſcription to pay the very Thing that iz 
Tithe, can never be a good Modus, unleſs 
payable in ſome other Manner, i. e. ſo u 
the Parſon has a Benefit by it. See 3 C 


Hob. 250. Raym. 277. 3 Bulſt. 326. - 

As to the Caſe put of the thirty Eggs, the 
Court held he is bound to pay them, whe. 8 
ther he has Hens or no; and he muſt pay 
them at a certain Time. But by this Ms 


poſe Lamb be heard to bleat before the 
gth of May, ( Qzre if a juſt Inference?) 
See the Caſe of the Archbiſhop of York, 
Ec. infra. 
In a Suit for ſmall Tithes by Eugliſb Bil 
in the Exchequer, and amongſt the reſt for i 
Tithe of Milk, upon hearing of the Cauſe, 
two Queſtions aroſe ; which were decreed 
as follow, 1 
1. Whether the Defendant ſhould pay: 

tenth Part of the Milk every Meal, or only 
pay every tenth Meal entire? And it wal 
decreed that he ſhould pay every tenth 
Meal entire. 1 
2. The ſecond Queſtion was, Whether 4% 
ure the Pariſhioners ought to ſend thei 
ithe-Milk to the Parſonage-Houſe, or tha: 
the Parſon ought to fetch it from the Pariſhic- 
ners? And it was agreed by the whole Court, 
That it ought to be carried by the Pariſnio - 
ners. And by the Chief Baron and two other 
Barons, to be delivered in the Church-Porch, 
becauſe the neighbouring Pariſhes did fo; 
but by Raymond, it ought to be carried 5 
* , 
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is no Cuſtom, the Common Law muſt take 
Place. See Raymond's Rep. 277. 


But Quere the Reaſon of this ſecond Reſo- Quare 


lution, and how the Tithe of Milk becomes 
different from other Tithes ; which generally 
are to be ſet out, and rendered in the Place 
where they ariſe, and the Pariſhioner is not 
compellable to deliver them at the Parſon- 
age-Houſe, Church-Porch, or any other 
Place than where they ariſe. 

And note; though it was ſaid -by Hutton 
in Spencer's Caſe, that by the Civil Law the 
Pariſhioners ought to give Notice to the Par- 
ſon when the Tithes are ſet forth; yet the 
Court adjudged, that the Common Law 
does not oblige one thereto. See Noy's R. 19. 
and note well 2 Ventr. 48, 49. 


Alſo the Tithe of the Wool of Sheep Tithe of Sheep 
and Lambs is to be paid to the Parſon or 94 Wok” 


Vicar, or other Proprietor of the Tithes, 
viz. proportionably for ſuch Time as they 
are fed or remain in the Pariſh, as thus, 


viz. eight Pounds of Wool in Eighty, of H-w a 


forty Sheep, if fed in the Pariſh a whole 
Year; four Pounds of Wool if they were 
there but Half a Year, two Pounds of Wool 
if there but three Months, and bur the Tithe 
or Tenth of the twelfth Part of the Wool, 
if they lay and fed but one Month in the 
Pariſh. See 2 Keeb. 293. But no Tithe is 
due where they are kept leſs than thirty 
Days in a Pariſh. See Degg 255. And it is 
ſaid, where Cows lodge in one Pariſh and 
feed in another, the Tithes ſhall be divided. 


Sed Quere, & vide poſt. | 
&H-* And 


the Parſonage-Houſe, becauſe where there 
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«oben payable, 


The Law of Tithes, &c: 


And note; the Payment of the aforeſaid 
Proportion is due de Jure, at the Time 
when it is clipped ; but by Preſcription it 
may be ſet out all together at any other 
Time; and if the Spiritual Court will not 
allow of ſuch Preſcription, they are to be 
prohibited. Moor- 910. See 3 Cro. Joa. 

And by the Opinion of Jones, if a Pa- 
riſhioner ſell his Sheep, the Parſon ſhall 
have Allowance for the Tithes of them after 


their Shearing. Latch 254. 


 Alfo, where the Owner of the Sheep had 
depaſtured them in the Pariſh from Michael 
mas to 'Lady-Day, and then ſold them, and 
a Suit was in the Spiritual Court for a tenth 
Part of the Bargain; and the Owner to have 
a Prohibition ſurmiſed, That he would pay 
the Tenth of the Wool of them according 
to the Cuſtom/of the Pariſh; a Prohibition 


was deny'd per Cur. Poph. 197. 


For, as: Dodderidge Juſtice ſaid, by this 


Way the Parſon ſhall be defrauded of -all, 


if he ſhall not now have his Recompence. 


For thatiit was not the Time of Shearing 


when they were ſold, and the Sheep are 
now gone into another Pariſh, And Whit- 


De animali- Jock ſaid, - that de animalibus inutilibus, the 


bus inutili- 
bus, &c. 


Parſon ſhall have the tenth Part of the Bar- 
gain for depaſturing them, as Horſes, Ox- 
en, c. But de animalibus utilibus, as Cows, 
_ Sc. he ſhall have the Tithe in Spe- 


oph. 197. 
oil, a Man doth pay the Tithe of Lambs 
at — Tide, and at Midſummer following 


doth ſhear the Reſidue of his Lambs, vis. 


the nine other Parts, he ought to pay Tithes 


of 


* 
| 
; 
z 


of their Wool alſo; although there is not 
above two Months betwixt the Time of the 
Payment of the Tithes of the Lambs, which 
were tithed with their Fleeces, and the 
Shearing of the Reſidue, for this is a New New Increaſo. 
Increaſe; and a Prohibiticn was deny'd ac- 


cordingly. 1 Rol. Abr. 642. 
Note alſo; the Caſe of the Archbiſhop of 4 Modus of 


Tork v. the Duke of Newcaſtle, Mic. 3. Ann. — pgs of 
in Scaccario, as reported in 2 Salk. 656, 657. two Lambs, 
was thus: A. preſcribed to pay ten Fleeces for all Tithes ; 
of Wool, and two Lambs, in lieu of all e Court di- 
Tithes; and Price and Bury, Barons, were _—_— if good 
of Opinion that this was an ill Modus, be- 

cauſe it was one Species of Tithe for ano- 

ther: Alſo there is great Incertainty there- 

in, for one Fleece may be twice as big and 

three Times the Value of another., See 2 

Lutw. 1052. 3 Cro. 216, 186, Moor gog. 

1 Rol. Abr. 649. Dyer 149. Hard. 174. 

But Hard Ch. Baron, and Smith Baron, 


held contra, viz. 


ce. 
ing 1. That a Modus is nothing but a real Modus quit, 
are Compoſition for, or in lieu of, Tithes, N 
M- or an annual Profit certain and perma- 
the nent. 
ar- 2. That the Payment of any one Chattel and what 
K for Tithe, was or might be a good Mo. 8% 
WS, dus, as well as Money ; for why might 
* not the Parſon originally agree to take 
ten Fleeces for his Tithe, as well as a 
bs Penny. | | 
ns} 3. They admitted, that Payment of Tithes 
12. of one Species, or Payment of a . 
aus for one Species of Tithes, could 
0 G 3 no 
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Note. 


Netk Meol, 
&c. Q. 


ſequently have prevented many Suits that 


ly the Tithe of the Wool upon the Bodies 


able; which may be true, if what is ſo cut 


The Law of Tithes, &c. 


not be a Diſcharge as to another Spe- 
cies. But | 
4. They held, that this was not a Pay- 
ment of Tithe, nor a Payment for a 
Species of Tithe, becauſe it was to be 
paid at all Events, whether there be 
Sheep or no. | 
5. They deny'd the Caſe of 1 Rol. Abr. 
651. and held it no more uncertain, 
than to pay a Modus of Ten Cheeſes, 
which may differ vaſtly both in Nature, 
| uantity, and Value. ide ante. 
6. That it tends to the Diſquiet of a 
Country, to break in upon Cuſtoms 
and Uſages; and that it ought not to 
be done but on plain and manifeſt Rea- 8 
ſons. See 2 Salk. 656, 655. 
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And note; the Opinions of Hard Ch. Ba- 
ron, and Smith Baron, ſeem to be highly 
rational and concluſive; and, had they been 
concurr'd in by the two other Barons, would 
have ſettled divers Cuſtoms and Moduſſe: 
touching the Payment of Tithes, and con- 


have ſince ariſen thereupon. 
Alſo ſome are of Opinion, That not on- 


of the Sheep or Lambs, but alſo that of the 
Head and Neck, Tail, Locks, Cc. tho* cut 
off before Sheering Time, is due and pay- 


off be converted to the Owner's Uſe or Pro- 
fir, And this has ſome Colour of Reaſon; 
for that, in Order to avoid the Payment of 
Tithes for it, the Neck-Wool is often frau- 

dulently 


The Law of Tithes, &c. 87 


dulently taken off to the leſſening the Weight 
and Value of the Fleece. 

See for this the Caſe of Foſſ v. Parker & 
al. Mich. 14 Fac. 1. B. R. where this Mat- 
ter is debated; and when it was there urged, 
that if ſuch Abuſe was in the cutting off of 
the Neck-Wool, Sc. it ought to come on 
the other Side, to ſhew it to be ſo, as in the 
Caſe of Rakings; the Court at firſt was a- 
gainſt this, and at the ſame 'Time refuſed to 
grant a Prohibition: But at another Day, 
on Suggeſtion and Proof that they uſed to 
wind up the Fleeces at their own Charge, 
Ec. This was held a good Conſideration for 
the Neck-Wool, and a Prohibition was ac- 
cordingly granted. See 3 Bulſt. 242. 1 Ral. 
Abr. 645, 646. Lit. Rep. 31. 

And when one vreferib'd, that he paid Locks of Wool 
the Tenth Fleece of Wool, in Satisfaction Tithe-jree. 
of all Locks and Tithes due for Wool, tho? 
it was mov'd that the Preſcription was not 
good, becauſe it is no more than to have 
the ſame Thing of the ſame Nature in Re- 
compence ; yet the Court held, that the © 
Subſtance of the Preſcription was good, 
and that the Locks being but of ſmall Va- 
lue, were Tithe-free, 3 Co. 363. and note; 
it ſeems to be there reſolv'd, that where 
Tithe-Fleeces of Wool are paid, there ſhall 
be no Tithe paid of the Locks and Pelts. 
See Deg. 257. | 
But fee Moor 911. That a Preſcription to 
be diſcharged of the Tithes of Locks of 
Wool ought to be ſhewn, though the Locks 
were caſually loſt. Quer. ibid. 3 Bulſt. 242. 
1 Rol. Abr. 645. Z. 14, 15, 16. 8 
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Dirty Locks 
ant of 


Sheep dying 


The Law of Tithes, &c: 
Alſo, if a Pariſhioner doth cut off the 
dirty Locks from his Sheep before the Time 
of Sheering, the better to preſerve them 
from Vermin, and this be done without 
Fraud, no Tithes ſhall be paid thereof ; per 
Cur. 1 Rol. Abr. 646. eſpecially if the Pa- 
riſhioner can preſcribe for it, in Conſidera- 
tion, that he is to wind up the Parſon's 
Tithe-Fleeces, c. See Williams and Wi- 
hock's Caſe. | 

If Sheep be ſhorn, and die of the Rot or 


#fter Steering. other Diſeaſe before the Eaſter following, 


Sheep kill a, 


Y ſold. 


their Wool is not tithable, unleſs the Parſon 
can preſcribe to have it, F M B. Conſulta- 
tion 1. But by Doddridge and Jones, If a 
Man's Sheep die of the Rot, or other Diſ- 
eaſe, or the Owner kill or fell them, he 
muſt pay Tithe for the Wool ratably. Latch 
254. But ſee 1 Rol. 646. Z. 18. If a Man 
doth kill his Sheep, he ſhall pay Tithe for 
their Wool, but not for the Pelts or Skins. 

But for the Carcaſſes or Bodies of Sheep 
fed on his Lands in his Pariſh, and eaten 
in his Houſe, no Tithes ſhall be paid ; per 
Cur'. 1 Rol. Abr. 64). & 1 Cro. 237. Nor 
for their Wool neither, if wrought up and 
ſpent, or uſed in the Family. (per V. B.) 

If a Man keep Sheep in one Pariſh, till 
Sheering Time, and then ſell them into an- 
other Pariſh, in this Caſe, per Williams 
( Juſt.) the Vendee ſhall pay the Tithe- 
Wool to the Pariſh where they were depa- 
ſtured in the 1 Part of the Time of 
the growing of the Wool. Moor 911. 


Hut if there be a Preſcription, that the 


Owner of the Sheep ſhall pay a a 
| or 


The Law of Tithes, &c: 
for the Wool of Sheep ſold after Sheering, 
and before Michaelmas, this is good, and 
the Vendee ſhall be diſcharg'd. 1614. 

By the Canon Law, where Sheep lodge 
in one Pariſh, and depaſture in another, 
the Tithes are to be divided. Vide Degg 258. 
But to me this ſcems unequal, for that the 
Land where they depaſture is made worſe 
by their Feeding, but the Land where they 


conſequently the Parſon rhere * 2 in 
Reaſon to have a leſſer Share of the Tithes. 
The Owner having paid Tithes of the 
Wool of Sheep, he ſhall not pay any Tithe 
for their 8 for then he ſhould pay 
Tithes twice of one Increaſe, 1 Rol. Abr. 
642. 1 Rol. R. 62. and therefore, if he 
buys Weathers, and afterwards ſhears, and 
then ſells them, no Tithes ſhall be paid of 
their Paſture, for that he ſhall pay Tithe of 
their Wool. Per. Cur. 1 Rol. Abr. 64/. 

By the Canon Law, If ſeveral Mens 
Sheep depaſture together, yet this ſhall not 
make them to be tithed together, but every 
Owner ſhall pay his own Tithe. But if the 
Head of a Family has his Sheep mixed with 
his Childrens or Servants, or others under 
his Tuition, and he takes the Profit of 'em 
to his own Uſe, in ſuch Caſe they ſhall be 
tithed together. See Degg 257. and this 
Rule of the Canon Law ſeems reaſonable 
and conſiſtent with that of the Common 
Law. 
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Tithes appor- 


tion l. 


lodge is improv'd by their Compoſt, and 


Canon Law 
conſiſtent wwith 
common. 


But as we have elſewhere obſery'd, both Bur both 

the Canon and the Common Law, in the vided iy C. 

Caſe of Tithes, is to be guided by Cuſtom, 2 — 
| and 


viption. 


90 The Law of Tithes, &c. 
and Preſcription, by Virtue whereof a Ms. i 
dus decimandi, or Cuſtom, or Preſcription of 
tithing has in many Places been introduced; 
a few Inſtances whereof, with reſpect to 
Tithe-Wool, we ſhall here inſert; reſery- 
ing a more particular Diſcourſe thereof to 
the Chapter of Cuſtoms, Preſcriptions and 
Modus's of Tithing hereafter. But note; 
ſuch Cuſtom, Sc. muſt be founded on 
Reaſon, and at leaſt ſuppoſe a good and 
reaſonable Conſideration. 
Preſ.ription to If a Preſcription be, that if the Owner 
deliver a tenth hath under the Number of ten Fleeces of 
Part fine vi- Wool, he ſhall pay a Penny to the Parſon 
ſu, Kc. - | 
1. for the Tithe of each of them; and if he 
hath more, that then he ſhall deliver to the 
Parſon the tenth Part of his Wool upon 
his Conſcience, without Fraud and Covin, 
ſine viſu vel tan of the Parſon of the nine 
Parts; this is not a good Modas, for that 
it is unfeaſonable, and is in Effect to give 
to the Parſon no more than the Pariſhioner 
p * See 3 40; 608 Per Cur. 
To pa So it a iption be, to pa 
Tenth Pound tenth Pound of Wool for the Tithes of th 
of Wort. Wool, and it is not ſhewed what he is to 
pay, if the Wool doth not amount to ten 
Pounds, this is not good; for that is a Pre- 
ſcription in uon Decimando, if it be under 
ten Pounds (and the Tenth is due of com- 
mon Right. (Q) 1 Rol. Abr. 648. 
Neither is it a good Preſcription that one 
hath paid the Tenth of the Wool of al 
Sheep that he had before Lady-Day, and 
ſheered or ſold, or put into another Pariſh, 
or the Value of the Tenth thereof 7 that 
Ime, 


* 
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Mo | Time, and this in full Satisfaction, as well 
\ of Wh of all Wool of ſuch Sheep, as of all other 
ed; Sheep brought into the Pariſh after Lady- 
18 Day. For it is not reaſonable that the 
14 Tithes that one Man pays ſhall be a Diſ- 


charge for all the other Pariſhioners. 1 Roll. 
Abr. 649. | 5 | 
But note; there was a Miſtake in the Preſcription 
laying of this Preſcription; for it was in- "fakes. 
tended to be a Diſcharge of all the Sheep 
of the Party himſelf only, which were 
brought into the Pariſh after Lady-Day, 
though not ſo Jar and had it been 
ſo laid, the Preſcription would have been 
ood, and ſo it was adjudged in another 
Caſe the ſame Term, i. e. Mich. 9 Car. 1. 
1 Roll. Abr. 649. | 
So if the Pariſhioner preſcribes, that in Sheep ſol tare 
Conſideration he had Time out of Mind D %fore 


or 
S 


= 2 


8 
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paid Tithe- Wool of all Sheep that he ſheer. Ning 
give ed, wiz. as well of thoſe which he bought 
onet but two Days before the Sheering, as of 
others that he had kept all the Year, he had 
very uſed to be diſcharged of the Tithe- Wool of 
the all Sheep that he ſold two Days before the 


Sheering: This is a good Preſcription, be- 
cauſe by the (Spiritual) Law, the whole 
Tithe-Wool of the Sheep nouriſhed in an- 
other Pariſh, and ſo lately bought before 
that Sheering, is not due to ſuch Parſon, 
"_2 ged 1 Roll. Abr. 648. 
ut a Cuſtom to pay Tithes in Kind for 
Sheep, if they continue in the Pariſh all 
the Year; and if — be ſold before Sheer- 
ing-time, but a Half- penny for every one 
ſo ſold, was held an unreaſonable * 
or 


91 The Law of Tithes, &c. 
ſor by ſuch Means the Parſon may be de- 

feated of his Tithes. See March, Caſe 128. 

Bargain of So a Prohibition being prayed, for that 
Sheep. the Parſon libelled/in the Eccleſiaſtical Court, 
for the tenth Part of a Bargain of Sheep 
which had depaſtured in the Pariſh from 


that he was ready to pay the tenth Part of 
the Wool of them, according to the Cuſtom 
of the Pariſh; the Court refuſed to grant a 
Prohibition. For that by this Way the Par- 
ſon might be defrauded of all the Tithe. 
And, the Sheep being now gone into ano- 
ther Pariſh, he cannot have any Tithe-Wool 
at this Time, it not being the Seaſon of 
Sheering. See Hob. 197. 2 Salk. 656. 

Locks of Woot, On Motion for a Prohibition for ſuing 
for Tithes of Locks of Wool, it was ſug- 
geſted, that he had (according to the Cu- 

om of the Pariſh) paid the tenth Fleece 


Tithes due for Wool; and the Court held 
that the Subſtance of the Preſcription was 
ood enough, becauſe Locks are not of the 
me Value with the Fleece; but in Regard 
there was a Fault in the Sugpeſtion, (it not 
being ſaid that they had uſually paid, and 
which makes it iſſuable,) a Conſultation was 
awarded. See Jeſſop and Paine's Caſe. 1 Cre. 
3 Cro. 363. Et vide ante. Ä 
Cuftoms iſua- And note; Uſe or Preſcription falls under 
lie. the peculiar Cognizance of the Common 
Law, being a Matter iſſuable and properly 
triable by Jury; and it is in Order to try 
; ſuch Cuſtom, ec. that the Court grants a 
 KMohibition ; ſo that if ſuch Cuſtom or Pre- 
r ſcription 


Michaelmas till Lady-Day, on a Suggeſtion | 


Sa. erer voi 


of Wool, in Satisfaction of all Locks and 
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{cription be not certainly ſhewn, no Prohibi- 
tion ſhall go, for that no certain Iſſue can a- 
riſe, or be directed to be tried thereupon. 
Vide Plus poſt, in the Chapter of Cuſtoms, Sic, 

Not only the Tithes of ſuch Cattle, which — —.— 
yield a Tithe in Kind are to be paid; but F: — 
alſo for the depaſturing ſuch as are barren 

Stock, as for Horſes, Oxen, Bullocks, Se. 

W depaſtured to be ſold in the Pariſh, where 
they are depaſtured. See Hetley 100. 3 Cro. 
W475, Sc. And ſee Salkeld 655. That the 
Tiches for Agiſtment of barren Cattle are 
due of common. Right. Cumb. 403. 4 Mad. 
336, and 340. Hicks and H/oodſon., See the 
Caſe paſt, in the Chapter of Cyſtoms, &c. | 
= Therefore, after a Man hath paid the 
tenth Colt, Calf, or Lamb, if he rears 


— any of the reſt, and ſells them before they 
u- ield Profit to the Parſon, or be uſed for 
ece che Plough, he ſhall pay Tithe of them. 
and Mor 909, and 3 Oo. 475. and Hetl. 85. 

eld So of Milch Cows, if, after they are 


: grown old or. otherwiſe, they be kept dry 


Fs 


nd depaſtured as other dry Cattle, though 


— eut for one Month, a Tithe ſhall be paid 
not for them. And fo it is if they are fatted 
and nd fold. Her. 100, 111 1 

vas And if a Man doth buy Cattle, and feeds 
= and ſells them, he ſhall pay a Tithe for 


them, for that they cannot render any 0- 
ther Tithe. But it is otherwiſe of Sheep, 
= by Le the Tithe is to be paid of the 


= And if a Man buys or breeds Beaſts, N. Tithes. 
is and feeds them, and ſpends them in his : 
Houſe, he ſhall not pay any Tithes for them, 


Per 


94 


Pail at ſuch Time as they were milk'd, &, 


+ ſture of Horſes, when employed in Plough- 


* 92, Ec. 2 infra. 
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Per Cur. See 1 Roll. Abr. 647. Moor gog. 
Goldsbo. 174. 3 Cro. 446. 6 AF 1 
So if he, having paid 'Tithes of his Colts 
or Calves, doth rear any of the reſt, or 
buys others, to till his Land in the ſame 
Pariſh; or doth rear Cow Calves for to 
bear Calves, or for the Dairy, no Tithe: 
hall be paid for the Paſture that they eat 
in the mean Time. Hetley 85. See 1 Rol. 
Ar. 846. 2 Bulſftr. 238. 1 Roll. R. 38. Aa 
909. 3 Cro. 102. 2 Brownl. 30. 4 
Nor ſhall Tithes be paid for the Paſtur: 
of Oxen uſed to till the Land in the ſame 
Pariſh, nor for the Paſture of Beaſts of the 


__ 1 r a „* 


per Cur. 1 Roll. Abr. 646. 4 
Alſo no Tithes ſhall be paid for the Pe 


ing or other Husbandry. 1 Roll. Abr. 646. 
Or if a Perſon keeps a Saddle Horſe for hu 
Pleaſure, no Tithes ſhall be paid for hi 
Graſs. See 1 Bulſtr. 111. Hetl. 94. 1 Vent 
236. | 
But though Oxen, Ec. have been uſe! 
to the Plough, yet if they are afterward 
fatted in Order for Sale, Tithes ſhall be paid 
for the Agiſtment of ſuch Oxen, or other 
Cattle, during the Time they were grill 
zed and fatted, in order to be ſold, not 
withſtanding m_ had been formerly uſe! 
to the Plough ; for the Reaſon of their Di- 
charge now ceaſes, they being -become no 
Way beneficial to the Parſon in any other 
Tithes; adjudg'd in the Caſe of Sandys v. 
Eaſt mond, in Scac. See Parliament Caſe 
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For, the Advantage which the Parſon is Ratio. 


ſuppos'd to have by the Labour, &c. of 
ſuch Cattle, by improving the Lands in the 
Pariſh, whereby his Tithes are to be increa- 
ſed, is the Reaſon of the Diſcharge of the 
Tithes of ſuch Cattle. 

And therefore, as I conceive, if one breed 


up Cattle for the Plough, &c. but hath not 
any arable Land within the ſame Pariſh, 


whereupon to employ thoſe Cattle, but em- 
ploys them in another Pariſh, ſuch Cattle 
ſhall pay Tithes to the Parſon of the Pariſh 
where they are depaſtured. See Hard. 184. 
Holdbeech v. Whaadcock, in Scacc. all 
And in like Manner it has been held, that 
if a Horſe be kept to carry Coals, Oc. for 
Hire or other Gain, Tithes ſhall be paid for 
his Paſture. And if, when the Caſe is ſo, 
the Owner doth ſurmiſe, that he is kept for 
the Uſe of Husbandry, the other may al- 
ledge that he is kept to carry Coals, and 


95 


the Allegation is traverſable. And ſo, if Trave/e. 


the Owner alledge that dry Cattle are kept 
for the Plough, this is traverſable ; and the 


other may alledge that they are kept for 
Sale, without that that he keeps them for 


the Plough. See Hetl. 93, 94. 


And note the Caſe of Swales v. Lowther, Cattle agifted 


Trin. J M. 3. 5 Mad. 96, 97. viz. A. had a is one Pariſh, 
Houſe and a great Farm of Arable Land in 44 Mowing 


the Pariſh of Kippax, where he dwelt; and 


alſo five Acres of ploughed Land, and 
forty Acres of Paſture in Sui llington, upon 


which Paſture he fed his Cattle which were 


employed in Husbandry, in the Pariſh of 


Kippax. 3 
1 e 


another. 


96 The Law ok Tithes, &c. 


The Parſon of - $1illington libelled for 
Tithes for the Agiſtment of the Cattle there; 
and thereupon the Pefendant ſuggeſts, that 
by the — of England, no Tithes ought 
to be paid for the Agiſtment of Cattle kept 
for Plough or Pail. J 
Ses Cro. El. And it was moved for a Prohibition, that 
446, 44.8 the Plaintiff cannot libel for the Agiſtment 
55. G. 1Rol, of Cattle, but only for ſuch as are fed in 
645, 660, the fame Pariſh and not elſewhere, and that 
2 Cro. 576. the Paſturage of Cattle uſed for Husband 
Moor 910. in the ſame Pariſb,' is not tithable, . 
2 Parſon has Tithes for them in another 
ind. | 
On the other Side it was ſaid, that the 
Parſon is to have a Profit wherever the Pa- 
riſhioner hath any Benefit ; (a ſtrange Do- 
ctrine,) and that he is an Inhabitant where- 
ever he hath Lane. —_—_ 
Curia. But the Court would not grant a Prohi- Wl 
bition upon the firſt Motion, but gave the 
Defendant Leave to mend his Suggeſtion, | 
by adding that he had Arable Land in Sui“. 
lington, and did exerciſe Husbandry there: 
And it was ſo amended. :; 4 
And afterwards in Micbacimas Term it 
was moved again, and the Court were then 
of Opinion, That if the Cattle depaſtured 
_ © were not for ploughing the Land in the i 
© ſame:Pariſh where they are fed, he ſhall 
pay Tithes though they plough in another 
< Pariſh ; and if he had more Cattle than 
© he employed for the Plough in the ſame 
© Pariſh, he ought to pay Tithes for them. 
But they ordered the. Defendant to make 
Affidavit to aſcertain the Fact. . 20 
* 2 Upon | 
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' Upon a Suit for Tithes of dry Cattle, to Tithes paid in 

2 Prohibition the Surmiſe was, that —— — om 
he uſed to pay the tenth Sheaf of Corn, z. in Satiifa- 
the tenth Cock of Hay, the tenth Fleece of #ion of other 
Wool, the ſeventh Calf, the Parſon to pay Things: 
three half Pence, and the eighth Calf, if | 
he had Eight, and the Parſon to pay a 
penny, and ſo to — — if —_— under 

Seven, to pay only a penny ior every 

one ; and Wa | 5 ſame Rate for Lambs 

and Colts; and that this was in Satisfaction 

for the Tithes of dry Cattle, and for all o- 

ther Tithes of Corn, Hay, and Cattle. 

And the Opinion of the whole Court Surmiſe in- 
was, that this Surmiſe is not ſufficient, for /#ffciert. 
that which he uſed to pay is but the Tithes 
in Kind, and therefore cannot be in Satis- 
faction for the Tithes of other Things than 
themſelves. Moor 454, 90g. 1 Roll. Ar. 651. 

But if it had been only for dry Cattle for 
Plough and Pail, it had been good. 1514. 
and fee 3 Cro. 446, 475. Goldsbo. 147. 1 Roll. 
Abr. 651. 270! (NY 

See alſo 2 Salk. 657. - That Payment of 
Tithes of one Specie, cannot be a good 
Modus for all Tithes. x 

And Ibid. 656, That a Modus to pay a 
Part of the _ Thing that is Tithe, is 
not good, unleſs it be payable in another 
Manner ( whereby the Parſon has ſome 
W Conſideration for the Reſidue of the Tithes 
not paid.) | | 
Therefore to pay a whole Meal's Milk Tir. Ann. 
ſuch a Day, and ſo every ninth and tenth Vide ante, 
Night and Morning, till ſuch a Day, in 59, 80, Sc. 

N By = Lieu 


TTY. 


Cheeſe in Diſ- 
charge of 
Mix. 


Cattle fed on 


inſufficient for the Reaſon aforeſaid. Moor 3 


in Diſcharge of 'Tithe-Milk and fatting Cat- 


mons may lie within ſeveral Pariſhes, it 5 


Portionary, Owner, or other their Fermors, 
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Lieu of all Tithe-Milk, is ill. See 2 Saſk, 
656, 657. Goldsbo. 147. Vide pot. 

So when a Surmiſe was of a Uſage to 
pay a Penny Yearly for every Milch Cow, 
and an Half-penny for every other Cow, 
and an Half-penny for every Mare, in Sa- 
tisfaction for the Tithes of all Cows, Horſes, 
Steers, and other Cattle, it was adjudged 


911, Sc. ſupra. | 
But if the Uſage hath! been, that they 
who have Milch Kine in the Pariſh, have 


paid nine Cheeſes yearly at a Day certain, 


tle, this may ſerve for a good Surmiſe, be- 
cauſe the Cheeſes are made by Labour, 
and are thereby become Things of another 
Nature than the Milk was. 1 Rol. Rep. 62. 
2 Bulſtr. 238. * 

And Note; for aſeertaining the Payment 
of Tithes of Cattle fed or depaſtured on 
large Waſtes and Commons, where the 
Limits and Bounds of Pariſhes are no 
well known, and which Waſtes and Com- 


enacted by the Stature 2 & 3 Ed. 6. c. 13. 2 
follows. 

That all and every Perſon, which hath a 
all baue any Beaſts or other Cattle tithalli 
going, feeding or depaſturing in any Waſte u 
Common Ground whereof the Pariſh is not cer 
tainly known, ſhall pay their Tithes for the Is 
creaſe of the ſaid Cattle ſo going in ſuch Mali 
er Common ts the Parſon, Vicar, Proprietor), 
df p 


Deputic 
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WD -paties of the Pariſh, Hamlet, Town, or 
cr Place, where the Owner of the ſaid Cat- 
Wc 1babiteth or dwelleth. | | 
= But notwithſtanding this Statute, if by Cuftoms am- 
reſcription, Time out of Mind, the Tithes e. 
f Cattle d and kept upon any 
ach Waſte or Common, where it is not 
known within what Pariſh the ſaid Waſte or 
ommon lies, hath been paid to the Parſon 
f any Pariſh, Sc. ſuch Cuſtom or Pre- 
rription ſhall not be taken away, by the 
id Clauſe of the Stat. ſapra. But the Tithes 
hall be paid to ſuch Parſon, Ec. according 
o ſuch Preſcription, See Savil 60, | 

= Bit a great Doubt has been, whether Cattle for 
Wattle for the Plough, Pail, and Saddle, Plough and 
Whould be accounted Tithe-free, without a * — „ 
urmiſe of ſome Cuſtom for it? And Ri- Rig | 
bardſon, in Thornbill's Caſe in Hetley, held, 


lale, that of common Right, no Tithes 
re due for Cattle bred for the Plough and 
Fail, to be uſed in the ſame Pariſh. But if 
hey belong to another Pariſh, Tithes are 
ue for them; (5, e. for their Feeding) and 
| 2 , 


nem What a Surmiſe (of a Cuſtom) ought to be 
| on nade, and that he had ſearched the Books 
the nd the Book of Entries, and found that 
Hot ver {ome Surmiſe is made. f 
om But Croke replied, That in the King's ge 
it  WWBench he had twenty Times ſeen Prohi- 
3. itions granted in ſuch Caſes, without any 
och Surmiſe; that is, to Suits in the Spi- 
tha 1 tual Court for Tithes for Saddle Horles 
alle, nd young Cattle kept for Plough and Pail. 
ſte u f etl, 94. 8 
c.. And it is ſaid by the Lord Ch. Baron 
7 
b 
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Tung Cattle, 


Agiſtment of 
barren Cattle. 


| preſcribe in a non Decimando. Contra, if 
Tithes are not due of common Right; for 


Tithe thereof, 
when payable, 


and when ap- 
portioned,. 


The Law of Tithes, &c. 
of that Opinion was the whole Court of 
Exchequer: Pa. 13 Car. 2. Hardr. 184. 

But although ſuch Cattle as aforeſaid be 
Tithe-free, c. of common Right, without 
any Cuftom or Preſcription for it, yet on 
the other Hand, if the Parſon can preſcribe 
to have Tithes for young Cattle whilſt rear- 
ing for the Plough and Pail, as to have 
yearly one Penny, or the like, for each of 
them, this is good ; but not without a Cu- 
ſtom for it. Per Hutton and Telverton only 
preſent. Hetley 85. | 

And note; Tithes of Agiſtments and Her- 
bage of barren Cattle are due of Common 
Right, and where Tithes are due of Com- 
mon Right, a County or Hundred cannot 


there a Country or Hundred may ſo pre- 
ſcribe: See the Cafe of Hicks and Woodſon. 
2 Salk. 655. 4 Mod. 336. Cumberb. 403. Skint- 
mer 560, 561. | | 

The Tithe of -barren Stock tithable is to 
be yielded (if no Cuſtom varies it) when 
they be fatted and ſold. For it is not Rea- 
ſon that the Parſon ſhould have the Profit 
of them, before the Owner himſelf has re- 
ceived it. Hetley z. 

And if they are kept in divers Pariſhes, 
after they are bought, or during the Time 
of their breeding or rearing, the Tenth of 
the Gains if bought, or Value if reared, is 
to be to both the Parſons proportionably. 


Popham 195. | 


But note; on the Rearing it can be only 


the Tenth of the clear Gains; and guere 
1 . what 


See Harar. 35. | 


The Law of Tithes, &c. ror 


what that may amount to, or how to be 

computed. And ſee touching ſuch Appor- 

tionment of Tithes, ante Chap. 2. 5 
The Occupier of Land is not only to pay Occupier os - 

for his own Stock depaſtured upon his Land, {nn Keeper 

but alſo for the Stock of other Perſons Fai mar 

thereon fed or maintained. 3 Cro. 475. bers, Ke. 
And therefore, if an Inn-keeper doth a- 

iſt the Horſes of Travellers or Strangers on 

bis Lands, he ſhall pay Tithes for them ; for 

otherwiſe it is ſaid, the Owner of the Land 

would make a Profit of his Land, and yet 

defeat the Parſon of all the Tithe thereof. 


Yet if any Man, having Lands in a Pa- Hoſes 
riſh, ſhall rent out his Lands, reſerving the 
running of his Saddle-Horſe therein, no for Saddle, 
Tithes ſhall be paid for the Graſs he cats; 
by Mountague, Croke, and Dodderidge; con- 
tra Houghton, who held that for all barren 
Beaſts, Tithes ſhall be paid, except for ſuch 
as be for Husbandry (only.) x Roll. Abr. 

641. Laurkin and Mild's Caſe. 

Quere of thoſe kept for Pleaſure: only? 
as Hunting-Horſes, c. For it ſeems no Hunting, 
Tithes can be due for ſuch Beaſts, where- 
of no Profit is made by the Owner. ide 
infra. 

But if a Horſe be kept for Sale, it ſeems Sale, &c. 
Tithes are to be paid for him, i. e. accord- | 
ing to the Profits made on the Sale, Charges 

deducted, Cc. Vide ſuprg. = 

And to be excuſed from Payment 
Tithes for ſuch Horſe, Sc. it muſt be a- 
verr'd and proy'd, that the Horſe is uſed 

H 3 for 
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for Labour; or kept for Pleaſure, as for 
Hunting, Cc. Popham 126. 1 Rol. Abr. 64). 
Saddle-Horſes, In a Prohibition the Caſe was, A. the 
45 Defendant being Parſon of D. libell'd in the 
Spiritual Court againſt B. inter a for the 
Herbage of 22 his Geldings; who 
there ſhew'd, that they were his Hackney 
Geldings, which he kept for his Pleaſure, 
and for himſelf and his Servants to ride 
upon, being his Saddle-Horſes; and this 
Plea being there refuſed, he therefore pray'd 
a Prohibition. 
And the whole Court were clear of Opinion, 


That here was good Cauſe for a Prohibi- i 


tion, for that theſe Horſes are not tithable, 


neither is any Tithe-Herbage to be ou : 
e if 


for them : But it would be otherwi 
employ'd in Labour for Gain, or bought (or 
bred) for Sale ; for of theſe he ought to an- 

wer to the Parſon for their Herbage, but 
not for the Herbage of his Geldings, by him 
kept and uſed only for his Pleaſure. 


But had it been for working, or for Cattle 


bought and fatted to ſell again, there Al. 
lowance is to be made for their Herbage, 
becauſe a Profit does come in by them: But 
the Caſe is otherwiſe of Saddle-Horſes; and 
the whole Court agreed, that a Prohibition 
ſhould go. See 1 Bulſt. Pothill v. Mary. 

It has been lately held per Cur”, that 
Tithes for Agiſtment of Cattle are payable 
by the Owner of the Cattle, for the Cattle 
take the Profit and Herbage of the Soil ; 
and fo it is in the Caſe of Commoners. 


Nat 


** 
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Nor can it be ſaid, that the Profits are Owner of the 
taken by the Owner of the Soil; (Qz.) and — ra 


yet the Lord Chief Baron Hale ſaid, that %. 
the Owner of the Soil might pay them; 
but clearly, the Agiſter is compellable to 
pay them. Hard. 184. and ſee 1bid. 35. where 
tis ſaid to be held in Face and Cauge's Caſe 
there cited, that Tithes for the Agiſtment 
of Cattle, ſhall be paid by the Occupier of 
the Lands. | 
To the Queſtion, How the Tithes for How to be 
Agiſtments are to be paid? The Anſwer is, V; Cuſtom. 
That if there be any Cuſtom in the Place, 
that muſt be obſerv'd to direct the Manner 
of the Payment : But if none, then the 
tenth Part of the Money to be receiv'd by 
the Agiſtment, is to be paid tq the Parſon. 


Popham 197. 

And by Hale Ch. Baron, Tithes of Bar- Of Barren 
ren Cattle are e Communi Fure according, meg — 
to the yearly Value of the Land, after tùe 
Rate of 2 5. in the Pound per Ann. for that 
they cannot be otherwiſe valu'd or account- 
ed for, becauſe the Profits of the Lands, for 
which they are paid, are perceived by the 
Mouths of Beaſts. Hard. 184. 

But by Cuſtom or Preſcription, the Tithes 
for ſuch Cattle (or Agiſtments) may be 
paid in another Manner, as by the Acre, 
or ſo much Money, &c. for all manner of 
Cattle Barren, and for the Plough and Pail. 

Hard. ibid. 

So in an Engliſh Bill in the Exchequer- Engliſo Bil. 
Chamber, againſt an Inn-keeper, who depa- 
ſtured Travellers Horſes, Gr which there 
was no cuſtomary Payment, and the Value 

'H 4 of 
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No Tithes for 
Agiſtments in 
After-Graſi. 


Preſcription. 
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of the Land depaſtur'd was proved to be 
30l, per Ann, The Court was in Doubt 
what Decree to make for a certain Rate to 
the Parſon, it not being aſcertain'd by any 
Cuſtom, But they conceived, that they 
ought to have a Regard to the Value of 
the Land, and allow 2s. in the Pound. 
And they agreed clearly, that Tithes are 
payable for ſuch Herbage eaten by the 
Mouths of Travellers Horſes. Hard. 35. See 
alſo the Caſe of Byfp and Riſbley in Chan- 
cery, Mich. 22 Car. 2. 1 Chan. Caſes 187, 
touching Rate-Tithes, Sc. at the End of 
this Chapter, and Chap. 4. 

And whereas it is ſaid, that Tithes are 
to be paid of Agiſtments; yet this is not 
to be underſtood of Cattle agiſted in the 
After-Graſs of a Meadow, that has paid 
Tithe-Hay. 2 H. 4. Rot. Parl. 93. 1 Rol. 
Abr. 641. | 

Therefore, where an Inn-keeper has paid 
the Tithe-Hay of certain Lands, and for the 
Reſidue of the ſame Year depaſtures there- 
on the Horſes of his Gueſts (or others) no 
Tithes ſhall be paid for ſuch depaſturing ; 
per Cur. 1 Rol. Abr. 641. 

Alſo, if an Inn-keeper preſcribes, that in 
Confideration he, and all others, whoſe E- 


ſtate he hath, c. have paid Tithes of Hay 


and Grain growing upon the Land apper- 
taining to his Inn, and bath paid Tithes of 
all his own Beaſts depaſtur'd on the ſame 
Lands, that they have been Time out of 
Mind diſcharg'd of the Tithes of the Hor- 
Tes of their Gueſts agiſted in the ſaid 


Lands. 


This 
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This was held to be a good Preſeription: Perſoat = 
For by ſome *rwas held to be only a Perſo- Tl. 
nal Tithe; and by others, that no Tithes 
are due by the Common Law for ſuch A- 
giſtment, without a Cuſtom to ſupport it. 
I Rol. Abr. 641. 

But Mr. Vutſon thinks this Caſe not Law, 
and that the Reaſons here aſſign'd are not 
true, viz, That it is only a Perſonal Tithe, 
or, that no Tithes thereof are due de Jure, 
without a Cuſtom. Ergo Cure. 

And it muſt be confeſs'd, that in the 
Caſe ſupra, no more is alledged to be paid 
than ought to be paid of common Right; 


r En in 


ww 


—— 


e and that thoſe Payments cannot diſc 

t ſuch Lands as yielded not to the Parſon ei- 
e ther Tithe-Corn or Tithe-Hay. For Tithes 
d paid of particular Things in Kind, cannot 
4 be in Satisfaction of other Things. Vide 


ante. 


d And when, upon a Suit for Tithes of A- Payment for 
e giſtments, the Defendant in the Spiritual Mich Beafts, 
Court pleaded, that he had always paid 12 7 barge 
0 Pence by the Year for every Milch Cow 2 


oing on ſuch a Paſture, and that for this 


— 


ayment he had been diſcharged of the Pay- 


n ment of Tithes for all Agiſtments in that 
— Land; 'twas held by Popham, that this Pay- 
y ment of Money for Milch Beaſts ſhall not 
F diſcharge from the Payment of Tithes for 
of other Beaſts. Goldsb. 147. vide ante. | 
e But if he had preſcribed, that he had paid 
of one Penny for all Cows and Beaſts agiſted, 
"* thar, peradventure, had been good; per Cur, 
d ibid. and ſee 3 Cro. 446, 475. 1 Rol. Abr. 65 1. 


Moor 911. 2 Salk. 656, 657. 


is See 


106 The Law of Tithes, &c. 


Milch Cows, See alſo the Caſe of Snithſon v. Dodſon, 
Bees, and Mich. 11 Geo. 1. in Chancery, ( New Caſes 
—_— Equity 117.) where a Cuſtom is preſcri- 
bed to pay three Half-pence per Ann. for 
every Milch Cow, one Penny for every 
Swarm of Bees, and 64. for every Orchard 
within the Pariſh, in lieu of all Tithes there, 
for ſuch Milch Cows, Bees, and Orchards ; 
and this ſeems to be allow'd as good. Vide 
poſtea, towards the End of the following 
Chapter. | | 
Hogs. Quere if any Tithe be due for Hogs, ex- 
cept of the Perſonal Profits of their Bacon, 
/ when ſold, or of their Young, i. e. Tithe 
Pigs. . 
Pigs. Of young Pigs, (as of Calves ante,) If 
there be but nine, or any Number under 
Ten, in one Year, the Parſon can have no 
Tithe thereof in Kind for that Year, with- 
out a ſpecial Cuſtom for it. But in ſuch a 
Caſe, he muſt either take his Tithe pro 
Rata, in Money the ſame Year, if there be 
a Cuſtom to take it ſo; or elſe he muſt tar- 
ry till the next Year, and ſo reckoning both 
Years together, take this Tithe in Kind, as 
was held, per Cur, Mich. 7 Fac. C. B. See 
Rep. Can. 430. 
No Tithes of But we muſt obſerye, that, beſides thoſe 
Creatures Fe- Domeſtick Beaſts before ſpoken of, there 
1 4 ogg are other Beaſts fed upon Lands which may 
flom. take the Paſture thereof, and be a Profit to 
the Owner of the Soil, as Deer, Hares, Co- 
nies, and the like. | 
Deer, And as to Deer, *tis expreſly adjudg'd, 
that no Tithes are due for them, becauſe 
they are Fere Nature. Hetley 147, _ 
e 
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the ſame Reaſon holds in the Caſe of Hares. 
Sed Qu2re the Cuſtom of Everly Warren in 


Wiltſhire, wherein Hares are kept as 'tis Heres, 


{aid for Profit; and if Tithes are not paid 
thereof by Cuſtom ? | 


And as to Conies, it is held that theſe Comes 


being alſo Fere Nature, no Tithes can de 
—_ be due for them. But there may be 

ithes paid of them by Cuſtom. See for 
this, 1 Roll. Abr. 635, ſeveral Caſes. See 
alſo Hetley 147. Bendl. 144. Hardres 188. 
1 Keh. 602. 


But altho' the Law be clearly ſo, yet we 0 
find it to be vehemently complain'd of, as Watſon 363. 


very hard upon the Parſon ; for that ſuch 
Beaſts take away the whole Profits of great 
Parcels of Land, and yield an anſwerable 
Benefit to the Owner; and that ſometimes 
Arable Lands are turn'd into Conygrees 
and Parks, which is not only grievouſly 


hurtful to the Parſons in whoſe Pariſhes 


they lie, but alſo to the Common- wealth, 
and therefore deſerves no Favour. 


But methinks an eaſy and modeſt Anſwer Ayſwer. 


may be given to this Complaint, beſides 
what may be urged from the Reaſonableneſs 
both of the Common Law, and of Cuſtom, 
in this Particular, vs. 3 

Firſt, That the Lands uſually ſo employ'd 
are generally waſte and barren, or elſe the 
Lord's Demeſnes, and encloſed for the Pre- 
ſervation of the Game; which were either 
for the Suſtenance of his Family, or elſe 
for his Pleaſure and Delight ; in both which 
Caſes, no Tithes de Fare are due, or ought 
to be paid. 


* 


And 
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Of Fculs do- 
weſtick, as 
Geeſe, Hens, 
Dacks, &c. 


Of Turties. 
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And Secondly, Tho' Arable Lands have, 
in ſome few Inſtances, been of late turn'd 
into Parks, c. yet there is always ſome 
Proportion of Tithes, equal to what was 
formerly paid, reſerved to the Parſon by 
the King's Grant. And conſidering on the 
other Side, the vaſt Quantity of Parks, 
Waſtes, Common, Oc. of late turn'd into 
Arable, and Tithes thereof paid in Kind, it 
is conceived, that the Clergy of England 
have little Ground for the above Com- 


plaint. 


And as of Beaſts of Profit, ſo of Fowls, 
(i. e. ſuch as are Domeſtick, and not Feræ 
Nature) Tithes are to be paid, as Geeſe, 
Hens, Ducks; and ſome think 'Turkies 
* to be added. 

ut I find it affirmed per Curiam, in 
Houghton and Prince's Caſe, Moor 599. That 
Turkies are to be rank'd amongſt Things 


that are Fere Nature, and for that Reaſon, 


Modus. 


Geeſe and 
Feathers, 


both they and their Eggs are there affirmed 


to be Tithe-free. 


Now, the Manner of tithing theſe Fowls 

is either by paying the Tenth Egg, or the 
Tenth of their Young ; and where the 
Tithe of the Eggs which come of any 
Fowl is paid, no Tithe of the Young is to 
be paid; and econtra, where the Tithe of 
the Young is paid, no Tithe of the Eggs is 
due. So reſolved, 1 Rol. Abr. 642. 
Tis alſo ſaid to be a good Modus for 
Tithe of Eggs, to pay 30 Eggs in Lent for 
all Tithes of Eggs. 1 Roll. Abr. 648. 

And when a Prohibition was pray'd to a 


Suit for the Feathers of old Geeſe 9 
" | and 
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and alſo of the Young, ſuggeſting a Modus 


of a young Goole with the Feathers, paid 


on the firſt Day of Auguſt yearly, in full of 
the Tithes of Geeſe and Feathers; it was 
granted accordingly ; for that it was more 
than the Pariſhioner was otherwiſe bound to 


do, to keep a Gooſe feather'd till the Firſt 


of Auguſt. 3 Keb. 7og. 

But no Tithes are to be paid of Pheaſants, Fouls Ferz 
Partridges, or the like; whether they go at Nature, ws 
large, or be taken, clipped, and kept in a = _ 
Place inclos'd,, becauſe they are feræ Natu- * 
ræ, and ſtill remain ſo, tho? under Reſtraint. 

x Roll. Abr. 636. 

"Tis alſo ſaid, that if Pheaſants, or Par- Pheaſant, 
ridges, are made tame, &c. yet no Tithes gen, 
ſhall be paid for them, upon the ſame Rea- 
ſon that they are Ferre Nature. Moor 599. 

And if they lay Eggs, and breed their 
Young, no Tithes ſhall be paid of ſuch Eggs 
or Young. 

Alfo Pidgeons ſeem to be Fere Naturæ, Nor Pigeons. 
(tho' it is made Felony by Statute, to take 
them out of a Dove-Cote) and therefore no 
Tithes ſhall be paid of them, eſpecially if 
they be ſpent in the Owner's Houſe, or Fa- 
mily. For then they are for the Mainte- 
nance and Support of thoſe who labour in 
other Things whereof the Parſon hath the 
Tithes. See 1 Roll. Abr. 644. Hetley 27, 
and 147. | h 

So if a Man doth maintain a Family, and 
hath Pidgeon-Holes about his Houſe, where 
young Pidgeons are bred, no Tithes ſhall be 
paid of thoſe that are ſpent in his Houſe, 
Ec. 1 Roll. Abr. 644. 

| And 
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And yet *tis there ſaid, that by Cuſtom 
Tithes ſhall be paid of Pidgeons ſpent in a 
Houſe, tho” no Tithes are due for em of 
Common Right, And it ſeems to be ad- 
judg'd in one Sourfield's Cafe. Paſ 28 Car. 2. 
B. C. That no Tithes are to be paid for Pid- 
geons, unleſs it be by Special Cuſtom. See 
2 Mod. Rep. 7. | 

But tho? Pidgeons may in ſome Reſpects 
be faid to be a Kind of Mixt Tithes, yet in 
others they are rather to be efteem'd Perſo- 
nal, becauſe of the Perſonal Labour and 
Care that attends em. 

And *tis- certain, that Pheaſants, Par- 
tridges, and all other Creatures that are 
Feræ Nature, and acquir'd only by Art, 
and Labour, are merely Perſonal, and ſo 
are their Young. 2 

Alſo the Eggs of all Fowls, whether Do- 
meſtick, or Feræ Nature, ſeem to be a Per- 
ſonal Tithe ; and the like of Bees and their 
Swarms; and of Fiſh, taken either in the 
Sea, River, Pond, E?c. 

Note, That of Fowl taken by a Fanlk- 
ner, or Gentleman who hawks for his Plea- 
fure, no Tithes ſhall be paid. Bur if a 
Fowler kill Fowl, and make a Profit of 
chem, it hath been held, that he fhall pay a 
Perſonal Tithe for them ; and Paſ. x5 Car. 1. 
it was adjudg'd accordingly. See Rep. Ca- 
701. 408. 2 

But concerning the Tithes of Fiſh, and 
of the ſeveral Kinds of Beaſts and Fowl, 
for which, only Perſonal Tithes are duey 
fee the following Chapter. 


5 | CHAP, 


CHAP. IV. 
of Perſonal Tithes, their Def 


nition, Nature, and Kinds, as 
of Tradeſmen, Servants, &c. 
Of Mills at large proved to be 
Perſonal. Of Fiſhing, Fowl- 
ing, and Hunting. Of Crea- 
tures feræ Naturx, as Bees, 
Cones, Deer, Doves, Geeſe, 
Pheaſants, Turkies, with their 
Products, viz. Honey, Wax, 
Eggs, Toung, &c. As alſo of 
Oblations, Obwentions, er- 


WO 


ings, Tithes of Marriage 
. oods in Wales, and Mor- 
* THAY1ES. 
n | 
= N the foregoing Chapters we have ſome- Perſonal 
wi what largely diſcourſed of Tithes in Ge- Tithes, 
* neral, and alſo of Predial and Mixt Tithes 


in particular; and therefore (in Purſuance Tt 
of a Natural Order) are now to proceed to Lf; 
treat of ſuch Tithes as are called Perſonal ; 
and which, according to the Canoniſts, are 
fo called, quia potius in reſpectu Perſons ſol- 
vuntur quam Rei. Vide Deg. 338, 33 2 
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Theſe, as is ſaid before, are the tenti 


Part of the clear Profits, which ariſe by 
the honeſt Labour, Art, or Induſtry of 
Man, playing himſelf in ſome lawful 
Work, Artifice, or 2. — z as by fol- 
lowing any Trade or Occupation, as Car- 
penter, Smith, Maſon, Butcher; or by Buy- 
ing and Selling, as Merchant, Retailer, 
Grocer, Druggiſt; and the like of Fiſhing, 
Fowling, Hunting, Cc. if ſuch Imployments 


are uſed for Gain, and not for Pleaſure 


only. See 2 Iuſt. 621, 657, 649. 1 Rol. 


Canon Law 
and Cuftom. 
Stat. 9 E. 2. 
27 H. 8. and 
32 H. 8. 


Abr. 656. 

And by the Canon Law, every one who 
uſes Buying and Selling, Oc. ought to pay 
for a perſonal Tithe, a Tenth Part of all 
his clear Gains, deducting his Charges and 
Expences. And it ſeems that, at the Time 
of making the Kat. Artic. cleri (9 E. 2.) 
this was the general Cuſtom. V;de that Sta- 
tute, aud the Stat. 2 H. 8. c. 20. and 32 H. 8. 
Cap. J. Sect. 1. But it ſeems this is now paid 


only in Offerings and Oblations. 


Stat. 2 & 3 
E. 6. 


But the Law then was, and ſtill is, that 
if a Man buy Goods, Wares or Merchan- 
dizes, and do not ſell them to Profit, or if 
he gives them, or makes uſe of them for 


himſelf or Family, there no Tithe is to be 


paid, becauſe no Gain is made of them. 
After this came the Stat. 2 & 3 Ed. 6. cap. 

13. which confirming the ſaid Acts of 27 H 

8. and 32 H. 8. does more certainly direct 


the Payment of perſonal and other Tithes, 
Sc. vis. 


That 
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That every Perſon exerciſing Merchandize, 
Bargaining, and Selling, Cloathing, Handi- 
craft, or other Art or Faculty, being ſuch kind 
of Perſons and in ſuch Places as heretofore 
within theſe forty Tears have been accuſtom- 
ably uſed to pay ſuch perſonal Tithes, or of. 
Right ought to pay (other than ſuch as have 
been commonly Day-Labourers ) ſhall yearly at 
or before the Feaſt of Eaſter pay for bis perſo= 
nal Tithes, the Tenth Part of his Clear Gains; 
his Charges and Expences according to bis E- 
ſtate, Condition, or Degree, to be therein a- 
bated, allowed and dedutted. = | 
Provided, That in all ſuch Places, where Cuſtom of 
Handicraft ſmen have uſed to pay their Tithes forty Tears. 
within theſe forty Tears, the ſame Cuſtom of 
Payment of Tithes is to be obſerved, and to 
continue, any Thing in this Ad to the contra- 
ry notwithſtanding. 
And alſo Provided, that on Neglect or Re- 
fuſal to pay, it ſhall be lawful for the Ordinary 
of the ſame Dioceſs, to call the ſame Party be- 
fore him, and by his Diſcretion to examine 
him by all lawful and reaſonable Means, other 
than by the Party's own corporal Oath, con- 
cerning the true Payment of the ſaid Tithes. Vide Degg; 
The learned Sir Simon Degg has obſerved, ?- 30. Ca- 
that this Act of Parliament reſtrained the _ * 
Canon Law in two Things, vis. Firſt, T hat 
40. whereas the Canon was general, that all 
1 Perſons in all Places ſhould pay their per- 
oft ſonal Tithes, this Act reſtrains it to ſuch 
Perſons only, as had accuſtomably uſed to 
pay the ſame within forty Years before the 
making of the Act. And, 


1.7 Secondly, 
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Secomdly, Whereas by the Eccleſiaſtical 
Laws they might, before the making of 
this Act, have examined the Party upon 
his Oath concerning his Gain, this Act put 
a Reſtraint on that Practice, ſo that the 
Party was not (by them) to be examined 

bu Oath concerning his Gain, Ec. 
It might alſo be further obſerved, that 
this Act reſtrains the Clergy from exacting 
perſonal Tithes from common Day-Labour- 
ers, a Practice too frequent both before and 
at the Time of making the ſaid Act, many 
Its Praftiie Day-Labourers and poor Servants being 
herein cen Fued for {ſuch Tithes in the Spiritual Courts, 
ſured... by Reaſon of the general Words of the Ca- 
non before- mentioned. | 
And indced the Diſputes and Difficulties 
that frequently aroſe in the Proſecution of 
thoſe Suits, induced even a Canoniſt to de- 
clare, He, Decime perſonales magis difficultate 
& ſubtilitate, quam utilitate exiſtunt. Vide 

Degg ibid. * 
Not payable But now, by the expreſs Words of the 
by Day- La- above Statute, no Perſonal. Tithes are due 
_—_ — e from common Day-L.abourers. 
Plough, and And it has been alſo adjudged, that Ser- 
is Huibandry. vants of the Plough ſhall not pay any Tithes 
| | of their Wages; and a Prohibition was 
granted accordingly, although the Libel 
was only for a third Part of their Wages, 
leaving the Reſidue to be free. For as it 
is there ſaid, by the ſame Reaſon that 
Beaſts of the Plough ſhall be free from 
Tithes, the Seryants that attend the Plough 
ſhall be alſo free. (And the like Regie 
0 


„ c YES 


_t. Vl 


holds for all Servants in Husbandry.) See 
1 Roll. Abr. 646. | 
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Neither ſhall Tithes be paid of an Inn- Nor ef an 


keeper's Gains, vix. | 

A Parſon libelled in the Spiritual Court 
againſt an Inn-keeper to have the Tithes of 
the Profits by him made of his Kitchin, 
Stable and Cellar; and lajd particularly, 
that he made great Gain in ſelling of his 
Beer, having bought it for 5007. and ſold 
the ſame for 10007. and that Negotiando & 
traficando he had gained 300 J. of which he 


ought to have Tithe. But upon Motion a 


Prohibition was 1 ( For, as it ſeems, 
an Inn-keeper's Gains do not ariſe from ſuch a 
Merchandizing, or Buying and Selling, as is 
intended by the Statute 2 & 3 Ed. 6. Beſides 
the Statute extends only to ſuch Perſons and 
ſuch Places as bad been accuſtomed to pay ſuch 
Tithes for forty Tears before.) See 2 Bul- 

ſtrade 141, 3 
Nor can it be intended upon that Statute, 
that although ſuch. perſonal Tithes have 
been ſometimes paid within forty Years 
paſt, that therefore they are due by Vir- 
tue thereof; but as the Act it ſelf ſays, 
that muſt have been accuſtomably, that is, 
conſtantly paid for forty Years next before 
the Act made. See Degg 340. 8 
And if it be demanded how ſuch accu- 
ſtomable Payment muſt, or can now be 
proved, forty Years before the making of 
that Act: The Anſwer is as in all other like 
Caſes, a Praxi poſteriore, by what has been 
conſtantly done all the Time of Memory, 
ſince the ſaid Act. Vide ibid. ' 
I 2 t 


Inn keeper i 
Gains, &c. 


Expoſition of 
the Act. 


Cu ſtom before 
the AR) pro- 
ved à parte 
poſt. 
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Quære of 
Mills. 


ibid. 


Corn- Milli, 
&c. 


Fulling- 
Mill, &c. 
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It is before obſerved, pag. 10. That no 
Perſonal Tithe is due of common Right, 
and therefore muſt entirely depend upon 
Cuſtom, or particular Statutes, as that of 
Ed. 6. ſupra, and other ſubſequent Statutes, 
as 168 z. c. 6. and 1 Geo. 1. c. 6. which 
{ee hereafter. 

It is likewiſe remarked, pag. 19. That it 
is queſtioned in our Books, whether any 
Tithes are due for Mills, or not, Cc. Vide 


Now to clear that Doubt, if poſſible, 
let us conſider the following Caſes and Ar- 
guments, with Reſpect to Mills, viz. Corn- 
Mills, Fulling-Mills, Paper-Mills, Ec. 

My Lord Coke in his 2 Inſt. 622. ſays, 
that it was never judicially determined, 
that he knew of, whether any Tithes were 
due for Corn-Mills ; but for Fulling-Mills, 
it has been held, that none are due; and 
ibid. 621, it is ſaid the 'Tithes of ſome Mills 
at leaſt, as Fulling-Mills, Paper-Mills, Ec. 
are perſonal. | 

It was alſo ſaid by him, when Chief Ju- 
ſtice, and in the Seat of Judgment, that no 


_ perſonal Tithes by the Stat. Ed. 6. were to 


be paid for Mills, but only where by ſpecial 
Uſage the ſame had been ( accuſtomably ) 
paid; to which the Court agreed. See 3 
Bulſtr. 212, and 1 Roll. R. 405. S. C. 

So when a Suit was in the Spiritual Court 


for the Tithes of a Fulling-Mill, ſuggeſting 


that the Defendant did Full with his Mill 
forty Cloths weekly, and did gain by each 
Cloth 2 s. whereof he demanded Tithes; a 
Prohibition was granted upon this kh 

On ys 
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only, that by the Law of the Land, he 
ought not to demand Tithes of ſuch Mills. 
For, Curiam, Tithes are not payable of 
ſuch Things whereof the Gain comes by 
the Labour of Men, without a Cuſtom. See 
2 Cro. 523. 

This Caſe was ſo adjudged, Hill. 16 Fac. 1. 
B. R. and the Reſolution ſeems to be found- 
ed on the expreſs Words of the ſaid Statute, 
i. e. accuſtomably uſed to pay. And yet in 
Mich. 11 Car. 1. in the ſame Court, it was 
reſolved in another Caſe, that Tithes by the 
Law are due of ſuch Mills; and a Prohibi- 
tion was denied. 1 Roll. Abr. 641. 

But note; this was under Archbiſhop 
Laud's Adminiſtration. —— 

It ſeems to be admitted, that' of all o- 
ther Mills beſides Corn-Mills, ( as Fulling- 
Mills, Paper-Mills, Powder-Mills, Ifon- 
Mills, Copper-Mills, Sc.) if any Tithes 
are due for them, they are meerly Perſonal ; 


Tithes muſt ariſe from the Perſonal Labour, 
Art, or Induſtry of the Perſons imploy'd 


therein. 


But, as ſome have ſaid, the Tithes of Corn- Anl. 


Corn-Mills, whether driven by Wind, Was- ſaid to be Pre- 
dial or Mit. 


ter, Horſe, or Hand, are not Perſonal, but 34 — 


rather Predial or Mixt, and therefore that 
according to the Cuſtom of the Realm, the 
Miller ought to pay the Tenth Toll-Diſh 
for Tithes. 1 Roll. Abr. 656. 

And this Opinion has been fince favoured 
by the Authority of a very great Man in his 
Profeſſion, viz. the Lord Chief Juſtice Holt, 


who in the Caſe of Gumley and Falkingham, 
| I 3 Mh. 


and the Reaſon is apparent, for that ſucli Ratio. 
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But the Au- 
thor concetives 
them to be 


Perſonal. 


The Reaſons 
thereof. 
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Mich, 3 M. & M. B. R. argued it to be a 
Predial Tithe; for that it was payable to the 
Proprietor of the Tithes (or Parſon of the 
Pariſh ) where the Mill is, and not where 
the Miller lives. 

And to prove their being ſo payable was 
cited, Lindwood, Tit. de Decimis C. quan- 
quam verb. ſicut frui. That Predial Tithes 
were payable where they ariſe, but Perſo- 
nal Tithes where the Perſons audiunt divina 
& recipumnt ſacramenta. 

But ſetting aſide the ipſe dixit of Lind- 
wood (which I conceive to be no Authority 
in this Caſe) I think an eaſy Anſwer may 
be given to the Authority and Argument of 
1 Roll. Abr. and the late Lord Chief Juſtice 
Holt. | 

As to the Authority of the former, we 
have a greater to the contrary, viz. that of 
the Lord Chief Juſtice Coke, who in his 
2 Inſt. 621, and 652. and in divers other 
Parts of his Works, has declared the Tithe 
of Corn-Mills to be Perſonal. 

And as to the Argument of the latter, it 
may be proper to conſider, whether the Tithe 
of Corn-Mills doth ariſe from the Corn 
ground, or from the Miller's Labour, or 
from the Toll taken, 

Now it is admitted, it would be a Predial 


Tithe, if it aroſe from the Corn ground : 


But that having paid Tithe before, when it 
ſtood on the Prædium or Land from whence 
it ſprung, it thereby diſcharged all che Du- 
ties of a Predial Tithe, and conſequently 
can never be charged again as ſuch, And 
as to any other Tithe due by Reaſon _ 

8 or, 


a a ** * 8 
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of, the Rule is Decime de decimatis ſolvi non 

Debent; and it is Repugnant to Law and 

Reaſon, that the ſame predial Thing ſhould 

pay Tithes twice, which can renew or grow 

but only once. | | 

And if ſuch Tithes are claimed, either by The Toll 4 
Reaſon of the Miller's Labour, or the Toll Keward for 
taken, it is evident it muſt be as a Perſona! La "i 
Tithe. The Miller's Labour is admitted to 
be Perſonal, and what is the Toll bur a Re- 
ward for that Labour> Which Reward, 
whether paid in Money or Corn, is ſtill the 
ſame; it is a Perſonal Reward for a Perſo- 
nal Service; and conſequently the Tithe 
thereof being the Tenth of the Miller's 
Gains, can be eſteemed only as a Tithe 
meerly Perſonal, and no Way Predial. 

And as to Lindwood's Rule, it is certain 
it was none at Common Law; for it is a- 
greed, that before the Second Council of 
Lateran, Anno 1120. People might have 
paid their Tithes, eſpecially their Perſonal 
Tithes, to what Church or Miniſter they 
pleaſed. And the Reafon of fixing the Tithe 
of the Toll to the Mill, was for that the 
Profit there aroſe, and there the Parſon might 
beſt demand his Tithes. 

Bur the fixing the Tithe to the Mill, does Though pay- 
not therefore make it Predial ; for the Mill _— the 
it ſelf is no otherwiſe Predial than any other —— 4 po oy 
Houſe, which is only ſo by Reaſon of the 
Land on which it ſtands, but the Tithe 
here is not by Reaſon of the Land on 
which the Mill ſtands, nor by Reaſon of the 
Mill itſelf, but by Reaſon of the Gain or 
Profit made by the Miller. Ergo Perſonal. 
3 Nor 


120 


Adjudę d not 


meerly ſo. 


No Tithes of 
a Wind-Mill, 
Vc. 
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Nor does the fixing of any Perſonal Of- 
fice, Duty or Payment to any certain Place, 
whether Pariſh, Field or Houſe, make the 
Duty or Payment either Parochial, Predial 
or Real. The Office, Imployment, Duty 
or Payment, ſtill remains Perſonal, and 
muſt be accordingly ſued for and demanded. 
Vide infra. 

Beſides it has been adjudged, that Tithes 
of a Corn-Mill are not merely Predial, as 
in Goodwin and Smith's Caſe. 1 Roll. Abr. 


652. where for two br e and two an- 


tient Water-Mills to grind Corn, the Owner 
had uſed Time out of Mind to pay the Par- 
ſon 20 s. ny. in Lieu of all Tithes iſſu- 
ing out of the ſaid Meſſuages and Mills; and 
after wards the Owner erected two new Corn- 
Mills within the ſaid Meſſuages; and per Cu- 
riam, This Modus ſhall not diſcharge theſe 
new Mills from the Payment of Tithes, for 
that the Tithe of a Mill is not merely Predial, 
but mixed with the Perſonalty, and has more 
of the Perſonalty than of the Predialty. See 
Goodwin and Smith's Caſe. 1 Roll. Abr. 652. 
Yet it is ſaid to be held by the Court, 
that if a Man doth preſcribe to pay to the 
Parſon a certain Thing, as a Modus deci- 
mandi for all the Demeſnes of his Manor, 
and he afterwards doth erect a Wind-Mill 
upon Parcel of the Demeſnes, he ſhall not 
pay any Tithes for this Mill ; but the Modus 


given for the Demeſnes ſhall go in Diſcharge 


of it alſo, it being built upon the Layd diſ- 
charged. 1 Roll. Abr. 651. 
Soif a Man ſeized of Eight Acres of Mea- 


dow and Paſture, for the Tithes of dg | 
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he had uſed to pay, Time out of Mind, 
five Shillings and fix Pence, and afterwards 
he erects upon it a Corn-Mill, he ſhall pay 
no Tithes for the Corn-Mill, becauſe the 
Land was diſcharged by the Modus Deciman- 
di. See 1 Roll. Abr. 652. 2 Inſt. 492. 

Alſo where the Parſon libelled for the 
Tithe of a Mill, erected upon Land diſ- 
charged of the Tithes by the Statute of 
Monaſteries, 31 H. 8. a Prohibition was de- 
nied by the whole Court. For this was a 
new Mill, and the Rule is, de Molendino de 
novo erefo non jacet Probibitio. Artic. Cleri, 
Cap. 5. 1 Roll. Abr. 641, 652. See Cro. Fac.429. 

Now though the before-cited Caſes ſeem 
to differ in ſome Circumſtances, yet to me 
the Reaſon of judging therein appears the 
ſame in all of them, viz. that the Profit of 
his Mill is a different Thing from the Profit 
or Produce of the Land ; and therefore the 
Tithe due for it is either Perſonal, or none 
at all. 


IZI 


Hence it appears, that the Caſes of Good- Modus. 


win and Smith, cited ſupra, and the anony- 
mous Caſe in 2 Cro. 429. cited infra, and 
the Authority of 2 Inſt. 621, and 652. are 
more agreeable to Reaſon than the Opinion 
of Holt, Ch. Juſt. in the Caſe of Gumley 
and Falkingham, = | | 

And we may further obſerve, that every 
Modus is ſuppoſed to ariſe from an original 
Agreement upon giving a Recompence for 
the Tithes, which Agreement cannot be 
preſumed to be made for other than for a 
Perſonal Duty to ariſe in futuro, (there be- 


ing no other Thing then in Being) and not 


for 
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for Predial Tithes, which are of a different 

Nature, and not to be aſcertained. 
; Therefore if a Man has a Meadow, on 
which he has alſo a Mill, and he agrees with 
the Parſon for the Tithes of the Profits, a- 
Meerly Perſo- riſing from the Land only; it will be hard 
__ to ſay that this Agreement ſhall be extend- 
ed to free the Mill alſo, although it was then 


other Thing, and quite different from the 
Profit of the Land. 

Alſo. the Lord Coke, 2 Inft. 621. ſeems 
clearly of Opinion, that the Tithe of a Corn- 
Mill is but a meer Perſonal Tithe. And 
that the Tithe thereof is paid with Reſpect 
to the Owner's or Miller's Perſon, as con ſi- 
dered together with his Employment, and 
not with Regard to the Land (or the Corn 
ground) as is before obſerved. | 

And ſurely none will affirm, that a Man, 
who by his Employment and Cuſtom of the 
Place is to pay a Perſona) Tithe, if he pur- 
chaſe Land which is Tithe-free, or for 
which a Modus is paid, is therefore free 
from paying a Perſonal Tithe: No, not 
though he erects his Habitation upon ſuch 
Land. Then why ſhould he be diſcharged 
Mill an Ex- therefrom, if he eres only the Engine of 
Eine. bis Art there? (For fo Mills are ſaid to be.) 
And conſequently, though the Land be diſ- 
charged, yet the Tithe of the Mill remains. 
How diſchay-- However, a Corn-Mill may be diſcharged 
gedby Modus. of paying the Tenth of the Toll by paying 

a Modus for it; and if the Owner in {| 
Caſe be ſued for the Tenth, a Prohibition 
lies. 1 Roll. Rep. 405. 


But 


in Being. For the Profit of the Mill is an- 
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But if the Surmiſe be of a Cuſtom to pay Gd for anti- 
2 certain Rate for all Mills erected, and to , nt for 
be erected, ſuch Cuftom ſhall not go to any !. 
new Mill; and therefore in ſuch a Cafe, by 
Rule of Court, Though as to the antient 
Mills, the Modus was allowed to be good, 

et as to new Mills a Confultation was a- 
warded. See 3 Bulftr. 312. N Caſe. 

And note; as to new Mills it has been Stat. 9g Ed. 2. 

enacted, (it ſeems upon a Complaint and 3 . 
Petition of the Clergy only) © That if any 
do erect in his Ground, a Mill of new, 
c and after, the Parſon of the Place de- 
© manded Tithes for the ſame, the King's 
Prohibition doth iſſue in this Form: Quia 
© de tali Molendino hadtenus Decimæ non fue- 
c runt Solute, Probibemus, Sc. Et Sententiam 
Excommunicationis, fi quam hac occaſione pro- 
© mulgaveritis, revocetis omnino*. 


n, The Anſwer (according to the then Mode 
10 of Acts of Parliament) is, In fuch Caſe 
r- © the King's Prohibition was never granted 
or © by the King's Aſſent, nor ever ſhall, who 
ee © hath decreed, that it ſhall not hereafter 
ot £ lye in ſuch Caſes, Stat. 9 E. a. (commonly 
ch £ called Articuli Cleri.) cap. 5. (which ſeems 
ed made to flatter the Clergy when the King 
of aimed at Arbitrary Power.) 

. By this Statute it appears, That all Corn- 
if. Mills not erected before the Time of Ed. 2. 
8. are tithable in themſelves. But becauſe ma- 
ed ny Mills ſince erected, may be to us ancient, 
ng and their firſt Erection unknown, the Rule of 
1 their Diſcharge I conceive muſt be, that all 
on ſuch Mills whoſe firſt Erection was before 


Time of Memory, and is not otherwiſe 
ut known 
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known by Matter of Record, c. not ha- 
ving been ſubject to the Payment of Tithes, 
be intended to be erected before the 
Tithe-free, Statute, and ſo to be Tithe-free. But as to 
Mills for which Tithes have been paid, and 
new Mills, Tithes muſt be paid for them, 
as is aforeſaid by Coke in Fake's Caſe. 1 Roll. 
R. 405. 
| Therefore, when Prohibitions are moved 
for, to ſtay Suits for Tithes in the Eccleſia- 
ſtical Courts for ancient Mills, it muſt not 
only be ſuggeſted, that the Mill is an an- 
cient Mill, but alſo that it hath never paid 
Tithes; and the Courts of Common Law 
do generally require an Affidavit to be made 
of the Truth of ſuch Suggeſtion, viz. That 
the Mill is ancient, and hath not within 
Memory paid any Tithes. 

Alſo, if a new Mill be erected upon Lands 
diſcharged of Tithes by the Statute of Mo- 
naſteries, 31 H. 8. c. 13. Tithes ſhall be paid 
thereof; by the whole Court, and a Prohi- 

bition lies not, For that the Rule is, De Mo- 
lendino de novo Erefo non jacet Probibitio. 
Trin. 15 Jac. 1. B. R. 2 Cro. 429. 
A Baker ere: If there be a Cuſtom in two Hundreds, 
« Mill ( though in ſeveral Counties ) That if any 
common Baker of Bread, inhabiting in either 
of thoſe Hundreds, doth ere& any Water- 
mill, Windmill, or Handmill, within either St 
Hundred, to grind his Corn to be employ'd hit 
for the making Bread for himſelf in his for 
Trade of a common Baker, for the Mainte- * 
nance of his Family, and to ſell to his Cu- th⸗ 
ſtomers inhabiting within or near the ſaid Ti 
Hundreds, for their Suſtentation, by "ow 


A. «s« —_ 


SS nd £@ = FP” nn” a 


Sg ens es ER 


* C4 — 


a TY WW % GW r-Yv 


LO We No. 9. Go, 


W ww ui to wa | 9 vw 


larger Quantity of Tithes of ſome Inhabi- 
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the Parſons in the ſaid Hundreds have the 


rants, viz. of them who have Lands or Te- 44 preſcribes 
nements there, and of others, as of manual u 10 Dect- 
Tradeſmen by Way of Offerings, and ſuch 

like, and that in reſpe& thereof no Tithes 
have been paid Time out of Mind for the 
grinding of this Corn ſo employ'd: 

This was held to be a good Cuſtom, and 
a ſufficient Diſcharge, and a Prohibition 
was granted accordingly ; and this, altho* 
the Baker did inhabit in one Hundred, and 
erected his Mill in another, for that two 
Hundreds may preſcribe in non Decimando. 
Kidden and Edward's Caſe. 1 Roll. Abr. 654- 

If there have been two ancient Corn- Mz diſcher- 
Mills, for which Time out of Mind 6s. 8 d. ged by the A 
hath been paid for the Tithes, and after- G 
wards by Continuance of Time, the Mill 
Stream changes its Courſe, and runs ſome- 
what diſtant from its ancient Stream, and 
thereupon the Owner of the Mills pulls 
down one of them, and rebuilds it in the 
new Place where the Stream now runs: This 
ſhall be diſcharg'd of the Payment of any 
Tithes by Force of the ancient Modus ; for 
this comes by the Act of God, and not by 
the Act of the Party. 1 Roll. Abr. 641. re- 
ſolv'd per Cur. & ibid. 652. E 1. 

But note; the Court there ſaid, if the 
Stream be alter d by the Act of the Owner 
himſelf, Tithes ought to be paid thereof, as 
for a new Mill. ibid. & 651. E 2. 4 Co. 87. 
It isfaid in Cumberbach's Reports, pag. 404- The of Mitts 
that neither the Tithe of Wood, nor the not of Common 
Tithe of Mills, are due of Common Right, #igh, &c- 

but 
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but payable only as a Cuſtomary Tithe, 
and therefore I conceive it only perſonal, 
for all Predial Tithes are due of Common 

Right. _ 
ote alſo, that a Hundred or Country 
can't preſcribe in non decimando, for Things 
tithable of Common Right; but otherwile 
of 'Things not tithable of Common Right, 
as cf Mills, in the Caſe of Kidden and Ed- 
. wards ſupra. See alſo the Caſe of Hicks v. 
Woodſon. Cumberb. 403, 404. 4 Mod. 336. 

Skinner 560, and 1 Salk. 655. | 
Having thus, as I apprehend, ſufficiently 
clear'd the Queſtion, Whether the Tithe of 
Mills is Predial or Perſonal, and ſhewn it 
to be merely Perſonal ; I ſhall now proceed 
to ſhew what other Tithes do alſo fall under 
| the Denomination of Perfonal. 

Other Perſonal And this will beſt appear by conſidering 
Tithes. the Definition of thoſe Tithes before given, 
pag. 8. and in the Beginning of this Chap- 
ter. For as they ariſe from the clear Gains 
made by honeſt Labour, Art or Induſtry, it will 
include not only all Kinds of Trades and 
Manual Occupations, but alſo all other law- 
fu! Employments and Profeffions of Life, 
whereby any clear Gain or Profit is made. 
Vide 1 Roll. Abr. 656. M. 1. Lit. Rep. 147. L 


2 Juſt. 621, 649, 3. 
From whence it appears, 
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1. That the Occupation or Employment T 
muſt be honeſt or lawful. For of Profits C 
made by unlawful Employments no Tithes 75 
are to be paid, the Church abhorring to be 0 
fed with ſuch contaminated Morſels. 8! 


And 
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And yet the Canoniſts do admit that if 
a Robber or Thief, Sc. ſhall with his un- 
lawful Gains purchaſe Lands, the Tithes of 
ſuch Lands are due Fure Divino, as appears Vide Degg, 
by Lindwood and Pope Gregory's Decretals, Lib. 2. c. 22, 
cited by Degg. | 
2. That the Gains muſt be clear, i. e. all 
Charges and Expences deducted. From 
whence it follows, that in the Caſe of 
Fiſhers, Hunters, Fowlers, and other like ½ ,,, in 
Employments, no Tithes can be due of Xin, nor u 
common Right, *till the clear Profits are theGain aſcer- 
aſcertained ; and conſequently that of com- ned. 
mon Right, Tithes in Kind are not to be 
paid, but only the Tenth of the clear Pro- 
fits made upon the Sale, after all Charges 
and Expences deducted. eee 5 
And yet by Cuſtom a perſonal Tithe may Contra by 
be paid in Kind of Things taken or acquired C. 
by Fiſhing, Hunting, or Fowling, as will 
appear from: divers Caſes hereafter mention- 
ed, We ſhall firſt conſider the Tithe of Fiſh- 
ing, I ſay of Fiſhing, not of Fiſh' (though 
commonly. ſo denominated.) For that the 
Tithe ariſes from the Profits of the Employ- 
ment, and not from the Thing or Fiſh taken; 
and that where Cuſtom has made it payable 
in Kind, it is as a Aſodus or Compoſition in 
Lieu of the Profits. 
It is commonly ſaid in our Books, that Tithe of 
no Tithes are due of common Right for 7hings Ferz 
Things that are Fere Nature, and yet by * 25 
Cuſtom Titbes may be payable of or for Days l. 
ſuch Things; of which ſome Inſtances are cap. 8. 
given in the former Chapter. 


And 
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Deer, Conies, 
&c. 


Fiſh taken in 
the Sea, no 
Tithes de 
Jure, but by 
Cuſtom, 
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And Sir S. Degg confeſſes, that by the 
Common Laws of England, no Tithe is due 
for Birds, Beaſts, c. That are Fere Natu- 
ræ; and therefore it has been reſolved, that 
no Tithe ſhall be paid for Fiſh taken out of 
the Sea or River, unleſs by Cuſtom, as in 
Wales, Ireland, Tarmouth, &c. Neither for 
the ſame Reaſon is any Tithe due of Deer 
( Hares) Conies, Ec. and yet, if it be due 
by Cuſtom, it, muſt be paid. See Cro. Car. 
264, 339- March 87. Hetl, 13. Noy 108. 
1 Roll. Abr. 635. Rep. Can. 367, 375, 379, 
and 406, and Stat. 2 Ed. 6. c. 13. 

As where Fiſh are taken in the Sea, tho 
they are Feræ Nature, and conſequently not 
Tithable of Common Right, yet by the 
Cuſtom of the Realm they are Tithable as 


a Perſonal Tithe, i. e. not by the Tenth 


Fiſh or in Kind, but by ſome ſmall Sum of 
Money in Conſideration of the Profits made 
thereby, See 1 Cro. 192. Rep. Can. 406. 
Therefore if the Owner of a Ship do 
lend it to Mariners to go to land, Oc. for 


Fiſh, for a certain Quantity of Fiſh to be 


paid to him upon their Return; no Tithes 


And only Per- 
ſonal. 


Herring. Per Dodderidge, 1 Roll. Abr. 656. 


ſhall be paid by the Mariners unto the Par- 


ſon out of the Fiſh which the Owner ſhall 
have for the Hire of the Ship, for that it 
is a Perſonal Tithe, and therefore ought to 


be paid but of the clear Gain. Dodderidge 
1 Roll. Abr. 656. RATES i 0s 

And ſo in Devon is the Cuſtom, upon the 
Hire of a Ship or Boat to take Pilchards or 


N. 2. 


1 | And 


! 
i 
8 
1 
I 
( 
7 
0 


And the Law ſeems the ſame with Reſpect 
to the Reſidue of the Fiſn; for no Tithes 
ſhall be paid in Kind of Fiſh taken in the 
Sea without a Cuſtom, for they are Fræ 
Naturæ, and the Sea is not within any Pa- 
riſh. Noy 108. Cro. Car. 264. and ſo is the 
Caſe of Long and Dircell. 1 Roll. Abr. 636. 
per Curiam. And a Prohibition granted ac- 
cordingly. | 

Note alſo, that Juſtice Jones in the ſame 
Caſe ſaid, that upon an A to the Dele- 
gates out of Ireland in the Lord Deſmond's 
Caſe it was agreed, that for Fiſh ſo taken 
only Perſonal Tithes are due, deductis Ex- 


nis. 

775 Tithes of Fiſh taken at Greenland, or 
of Herrings or Pilchards upon the Sea, are 
Perſonal Tithes. 1 Roll. Abr. 656. And that 
Tithes thereof are only paid by particular 
Cuſtom, ſee 2 Roll. Rep. 419. and 1 Roll. 
Abr. 636. Noy 108, | . 
Alſo, where upon a Suit in the Spiritual 

Court for the (cuſtomary) Tithe of Fiſh 
taken in the Sea, a Prohibition was prayed. 
Firft, For that Fiſh in the Sea, or great Ri- 


vers, are Frræ Nature. And Secondly, For The Sea not 
that the Sea is not within any Pariſh, ſo * Pariſh} 


that no Parſon can ſay, that that Part 
thereof where the Fiſh are taken, is within 
his Pariſh, For. (as Jones affirmed ) Tithes 
of Fiſh are uſually, ( i. e. by Cuſtom) paid 
in Ireland; and that in Cornwall they pay 
Tithes for fiſhing in the Sea; and that it is 
a Cuſtom in Tarmouth, that Tithes ſhall be 
— by Cuſtom; and in ſuch Caſes the 
ithe is to be paid to the Parſon of the 
| "wp #4 K | Pariſh 
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Tet payable ſh, where the Fiſh is landed. But no 
where landed. P̃ithes ſhall be paid in Kind of Fiſh taken in 
the High Sea, without a Cuſtom for it, 
1 Roll. Abr. 636. Holland v. Heal. Noy 108. 
Fiſh, taken a Alſo the Tithe of Fiſh taken in a com- 
a comme Ri- mon River is but a perſonal Tithe, and 
— therefore no Tithe in Kind is to be paid 
thereof de Jure, without a Cuſtom for it; 
but the Expences in taking them are to be 
deducted; and this is ſo although they be 
taken by one who has a ſeveral Piſcary in 
ſuch River, and though the Place where 
they are taken be within the Pariſh of the 
Parſon that claims them. And the Reaſon 
given is for that they are Fere Nature. 1 Cro, 
339. 1 Roll. Abr. 636. No. . See alſo Pain. 
527. Lit. Lep. 311. March 15. 
Alſo, no Tithes de Jure are to be paid 
for Fiſn taken in a common River; and, 
Paſ. 5. Car. 1. B. R. a Prohibition was grant- 
ed to ſtay a Suit for Tithes of Eels taken in 
a common River in the Pariſh of Barton in 
Meſtmorland. And Hill, 9 Car. 1. a Prohibi- 
tion was to ſtay a Suit for Tithes of Trout 
in the ſame River, though the Court were 
then divided whether Tithes were due or 
not; but they ted the Prohibition in 
order to decide the Law thereupon. 1 Roll, 
Abr. 635. c. 4. See March 17. Davis 56. 

Cro. Car. 339. and 1 Ventr, . 
Stat 23 And as to the Cuſtom of Tithing Fiſh in 
Ed. 6. e. 13. Pariſhes bordering on the Sea Coaſts, the 
—_ 15 Statute of 2 3 Ed. 6. c. 13. Provides, 
e That neither the ſaid Act, nor any Thing 
© therein contained, (with Reſpect to Per- 
c ſonal Tithes) ſhall extend to any * 

vane: _ 
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10 © which ſtands upon, and towards the Sea 
in « Coaſts, the Commodities and occupying 
It, « whereof conſiſteth chiefly in Fiſhing, and 
. © have by Reaſon thereof uſed to pay and 
N- « ſatisfy their Tithes by Fiſh ; but that all 
nd © and every ſuch Pariſh and Pariſhes ſhall 
ud © hereafter pay their Tithes according to 
t; © the laudable Cuſtoms, as they have here- 
be © tofore of antient Time within theſe Forty 
be £ Years uſed and accuſtomed, and ſhall pay 
in © their-Offerings as is aforeſaid. ide Stat. 
2 G3 Ed. 6. c. 13. Set. 11. © 
And according to this Statute, when one Ciſtom to pay 
libelled in the Spiritual Court for the Tithes /e/s than 4 
of Pilchards taken in the Sea, à Prohibition 1 


was granted upon the Surmiſe of a Cuſtom 
there, that the Owner of the Piſher- boat 


aid hath one Moiety of the Fiſhes, and the Fiſher- | 
1d, men-the other Moiety; and that-the Owner 
nt· hath uſed to pay the Tenth of his Moiety 
in for all; this Surmiſe was held to be goo 
in and ſufficient. Hill. 1 Tac. C. B. Ney 108. 
ibi- And ſo when a Surmiſe was, that all the 
uts Fiſh of a Ship ſhould be -divided into ten 
ere Doles (after the Owner's Part was ſepara- 
or ted from them, for · the Uſe of the Ship) and 
in then the Tenth Dole to be divided, one 
o Moiety whereef to be tothe Parſon, and 
56. the other Moiety to the Town, uz. of Tar- 
3 mouth, this was admitted to be good. See 
1 in Y'Roll. R p. 419 r 

the So in the Caſe of 8 and Ponroſe, 
des, Paſ 18. Ser. a. H. R. where a Prohibition 


was for ſtayiug a Suit in the Eccleſiaſtical 
Court for Fithes of. Piſh taken in the. Sea, 
and for Tithes of z where the Cueſtion 

| 2 Was 
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Was whether the twentieth Fiſh was a 

Payment in Satisfaction of all Fiſh there 

taken, and if the twelfth Sheaf was good in 


Satisfaction of all Sheaf-Corn. 
Good of N, And by the whole Court, Tithes of Fiſh {MW 
are not due without a Cuſtom, and there- 1 
fore a Cuſtom to pay leſs than a tenth Part 
thereof may be good. But of Corn, the 
tenth Part may be due of (common) Right; - 
un of cen. And therefore thereof a Cuſtom to pay no- R 
thing (leſs) is not good without other Mat- 5 
ter. But they granted the Prohibition as to 
the whole, ziſi Cauſa, with Intent to hear b 
what the other Party had to ſay. 1 Lev. 17. C 


See 1 Siderfin 218. 2 Keeb. 2. S. C. x And. 199, 
So no Tithes de Jure for Salmons taken 
in the River Exe, &c. See 1 Roll, Abr. 636, 


Ne. 5. 6 
F in a It is alſo ſaid, that for Fiſh in a Pond no ab 
Fend. Tithes ſhall be paid. See Rep. Can. 37. co 
But this ſeems to be too generally ſpoken; Rs 
for, according to the Rule of Perſonal Tithes | 
ſupra, where there ariſes any clear Gain or 
Profit by the Sale of Fiſh or any other Ani- 901 


mals, though Frræ Nature, there a cuſto- 
mary Tithe may be due; but no Tithe can Ch 
be due, if they are kept only for Pleaſure, like 


or to be ſpent in the Houſe or Family, as 

Fiſh kept in a Pond generally are. * 

Other Crea- And this Rule extends to all other Crea- Ki 
tures tithable, tures that are Fere Nature, where they are * 
2 S Iz taken and kept for Sale; ſuch Cuſtomary — 


Tithe as aforeſaid may be due and payable I par 
for them. But this being a perſonal Tithe 
is not of Right to be paid in Kind, except 
** | Cuſtom. A ad For 7775 
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For of Right all Charges and Expences 
of their Taking, Feeding, Sale, &c. are to 
be deducted, which cannot be till after 
ſuch Sale, and then the Tithe is to be paid 
in Money, i. e. the Tenth Part of the clear 
Profits only. Fs 

But if ſuch Creatures that are Feræ Na- 
ture, as Deer, Hares, Conies, Swans, Tur- 
kies, Geeſe, Ducks, Hens, Patridges, Phea- 
ſants, Pidgeons, and the like, be kept for 
Pleaſure only, or to be ſpent in the Family, 
in fuch Caſe I conceive no Tithes ought to 
be paid either of common Right or by 
Cuſtom. 

And note; by this Rule many of the 
ſeeming Repugnancies in Judgments and 
Opinions concerning the Tithe of the Things 
above-mentioned may be well reconciled, 
and the ſame Thing may be eſteemed Per- 277 
ſonal or Mixt in different Reſpects. For In- 
ſtance: | 

Geeſe, if they are fed at the Barn-Door, G.. 
and fatted in or about the Houſe, and after | 
ſold, in this Caſe the Tithe can only ariſe 
from the Profits made on the Sale after 
Charges and Expences deducted, and the 
like of their Eggs and Young, if ſold. 

On the other Hand, if Geeſe are fed at 
large, as in Meadow and Paſture Ground, 
as in ſome Places and Counties they are, 
there the Feeding on the Graſs and Herbage 
prevents the Parſon of having a conſiderable 
Part of his Predial Tithes, and conſequent- 
ly the Tithe of ſuch Geeſe and their Young, 
ought to be paid in Kind as a Predial Mixt 


Tithe. 
| K 3 And 


154 


Bees, &c. 


Vide Honey 


and Wax, 
infra. 
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And hence it is, that others of thoſe Crea. 


tures, which in the precedent Chapter are 


ranged under the Head of Mixed Tich 
may in this be alſo treated of as Perſ 
Tithes, ſome whereof I ſhall here mention 


| in an alphabetical Order. 


Bees are fere Nature, and therefore of 
them no Tithes are to be paid de Jure; but 
of their Wax and Honey tis faid 'Tirhes 
are to be paid i 7 D Gr. Car. 519. 1 Roll. 
Abr. 633. c. 42 447, S. C. And Ropert, 
Canon. 389. ſays, he 4 toth Weight of Wax, 
and the 1pth Meafure of Honey is to be 
paid in Kind, and that they are Predial 
Tithes ; I ſuppo ſe, becauſe the Bees are aid 

4 both ex prædio; but then it ought 

aid to the Parſon of the Pariſh where 
e gulder d, which Enquiry would be wor- 
thy a Canoniſt. But to me, conſideritig the 
perſonal Labour, Coſt, and Care that at- 
tend both the Bees, and their Honey and 
Wax, they are rather to be eſteem'd Perſo- 
nal than Predial Tithes, and conſequently 
that the Tithe ought to ariſe only from the 
clear Profits tnade thereby, all Charges and 
Expences deducted. 
Chickeis of all tame Fow! are ſaid to be a 


_ Mixed Tithe, and therefore to be tithed in 


Kind. Rep. Canon. 39. and yet it has been 
reſolved, that no Tithes tha 11 be paid of 
Chickens, becauſe Tithes are pail! of the 
Eggs, and a Prohibition was granted accor- 
dingly, 1 Roll. Abr. 642. and conſidering the 
Care and Hazard that attends the Hatching 
and Breeding Chickens, it ſeems more rea- 


ſpnable that no Tithes ſhould be paid of 
them 
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them in Kind, but only of the clear Profits 
which can be only a Perſonal Tithe. The 
Tithe of Eggs in Kind may be ſupported Eeg-. 
with better Reaſons. 7 9's 

No Tithes de Jure, without a Cuſtom, Conics, 
ought to be paid for Conies, becauſe they 
are Fera Nature. See ſeveral Prohibitions 
granted, and Conſultations deny d for that 
Reaſon, and in one where the Parſon plead- 
ed to have them by Preſcription, 1 Roll. Abr. 
335. and they ſeem Perſonal, for that if a 
Man ſteal Conies out of a Warren, he ſhall 
pay no Tithes of them, becauſe the Law 
gives him no Property in them; nor ſhall 
the Owner pay any Tithes of them, for 
that he has no Profit by them ; which ſhews 
the Tithe is to ariſe from the Profit made 
by them; and yet Titlies in Kind, or a Mo» 
dus for them, may be by Cuſtom. See 2 Roll. 
Rep. 2. 458. March 56. 1 Ventr. 5. Hetl. 147. 
Lit. 13. Hardr. 188. Rep. Can. 393. | 

No Tithes of Common Right are to be Dec. 
paid of Deer, becauſe they are Fræ Nature. 
Hetley 147. But yet they may be given for, 
or in lieu of Tithes, i. e. for the Herbage 
they eat; and they may be given for a Mo- 
dus Decimandi, Ney 148. and ſo in any other 
Thing perſonal, as Money, Sc. may be gi- 
ven in lieu of a Predial Tithe by Compoſi- 
tion or otherwiſe. 

Doves in a Dove-Houſe, if ſold, do pay Doves, 
a Perſonal not a Predial Tithe, as was ad- | {| 
judg'd 15 Car. 1. and if ſtolen out of a i 
Dove-Houſe, no Tithes ſhall be paid for [ 
them, for the Reaſon ſupra (as in the Caſe 
of Conies ſtolen) Pep 15 Car. 1. adjudg d. 

— See 


2 


6. 


See Can. 403. where tis ſaid, that 


Tithes ſhall be paid de Fure of young Pid- 


„and fo reſolved divers Times, and 


geons 
that by Cuſtom Tithes ſhall be paid of Pid- 


geons ſpent in the Owner's Houſe. But tis 
confeſs d that this is contrary to common 
Right, and that generally they are only 
tithed if ſold, i. e. deduQting the Expences, 
and ſo can be eſteem'd only a Perſonal 
Tithe. | 

Eggs are either tithed in Kind, or accor- 
ding to the Cuſtom of the Place, and uſu- 


ally ſerves for the Tithe of the Young of 


tame and domeſtick Fowl. Vide Chickens 
ſupra. And note ; where Tithe of the Eggs 
is paid, there is no Tithe of the Young ; 
and ſo vice verſa. Rep. Can. 405. 
| Fiſh taken in the Sea, or open Rivers, 

are titheable as a Perſonal Tithe; vide ante 
But if taken in a Pond, or a ſeveral Piſcary, 
they are ſaid to be tithable as a Predial 
Tithe, and as ſuch ought to be ſer forth in 
Kind according to the Statute 2 3 Ed. 6. 
See Rep. Can. 406. ſed quære if Law, & vi- 
de ante. | 

If Fowl are taken by one who hawks for 
his Pleaſure, no Tithe ſhall be paid for them. 
But if a Fowler takes Fowl, and makes a 
Profit of them, he ſhall pay a peri 
for them; ſo adjudg'd 15 Car. 1. B. R. See 
Rep. Can. 408. & vide ante. 

Of Geeſe we have already diſcourſed, and 


 ſhewnin what Reſpects they may be eſteem'd 
either a Predial or a Perſonal Tithe, Ec. 


wide ante. 
The 


perſonal Tithe 
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The Tithe of Hares ſeems to be of the Hare:, 
ſame Nature as Conies, Sc. Fere Naturæ. 

Honey falls under the Rule of a Perſonal Honey and © 
Tithe, and yet it is uſually paid in Kind, L 
diz. either the 1oth Meaſure, or 1oth Pound, 
and the like Cuſtom is for Bees-Wax, . viz. 
the ioth Pound in Kind. Now tho* both 
theſe are ſtrictly and 28 Perſonal 
Tithes, yet it ſeems their being ſo uſeful to 
the Church formerly in compoſing of con- 
ſecrated Tapers and Wafers, She thought fir N 
ro tranſubſtantiate their Nature from Per- 
ſonal ro a Predial Tithe, and accordingly 
claim'd their Payment in Kind ; and our 
Anceſtors Zeal advanced that Claim to a 
Cuſtom, which is now confirm'd by modern 
Practice. | 

A Prohibition was pray'd for ſuing in the 
Spiritual Court for Tithes of divers Kinds, 
and, inter alia, for Tithe of Honey, upon a 


il Surmiſe, that it was not payable (in Kind) 
n for that Bees are only Polatilia ( Frræ 
. Nature ) and it was thereupon demurr'd : 
bs But the Opinion of the Court was, that 
Tithes (in Kind) are to be paid for Honey, 
r for ſo is the Book, Fitz. Nat. Brev. and 
l. therewith agrees Lindwood, and therefore 
1 the Court awarded a Conſultation in Bar- 
e ſcot and Norton's Caſe, B. R. Cro. Car. p. 3. 
e Intr. Mich. 15 Car. 1. Rot. 1227. See Rep. 
Can. 414. | 9 , 
d But note, by EN B. 51. G. and H. the Note. 
d Tithes of Honey, Cheeſe, Butter, and the 
g. like is to be claim'd by a Preſcription; 
whereas Lindwood and the Canoniſts claim 
| Honey 
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Parmidges 


breed up their Young, no Tithes ſhall be 
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Honey and Wax Jure Divino, for the Rea- 
ſons aforeſaid. 
artridges and Pheaſants, though made 


P 
and Pheaſants tame, do pay only a Perſonal and not a 


Predial Tithe. Rep. Canon. 428, 430. 4 for- 
tiori, as I apprehend, where they are taken 
by a Fowler, Fere Nature, and ſold. 

- If a Man hath Pheaſants (or Partridges) 
and keep them in an encloſed Wood, and 
elip their Wings, and they hatch Eggs, and 


paid of theſe Eggs or Young, for they are 
not reclamed, but continue Fer# Natura, 
and would go out of the Encloſure, if their 
Wings were not clipt. And in this Caſe a 
Prohibition was granted. Mich. 11 Car. 1. 
B. R. Windbrook and Evans. 

Note; in this Caſe it was ſurmiſed, that 
no Tithes were paid of them in a great 
Circuit call'd the Chiltern, in the ſame 
County, viz. Bucks, and ſo a Preſcription 


was laid in Non Decimando; but the Court 


Turkies. 


granted the Prohibition, for that they were 


Feræ Nature. See Rep. Can. 430. 
So of Turkies Tirhes ſhall not be paid, 


nor for their Eggs or Young, quia Feræ Na- 
m See Moor 599. Houghton and Prince's 
Caſe. 

And methinks the like Reaſon ſhould. pre- 
vail in Caſe of Pidgeons, &c. 

Veniſon, tho' not tithable of itſelf, may 
yet be given in heu of Tithes, and Tithes 
in Kind have formerly been paid thereof in 
ſome Places, and, as I think, to ſome Per- 
ſons only, as Biſhops, Abbots, Ec. and that 


only 


ſame, which he thereby claims as due to 


yearly of the Plaintiff 401. at leaſt (in Of- 
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only by Grant. See Rep. Can. 454, and 
Deer, Hares, Sc. ante. 


We ſhould now proceed to give ſome In- T 
ſtances of Perſonal Tithes of ſuch Trades Gee, — 
and Employments, as live by buying and : 
ſelling, or Manual Occupation. But theſe 
being now by Cuſtom generally reduced to 
the Payment of a certain Sum of Money in 
lieu thereof, are uſually paid at Eaſter, Mit- 
ſuntide, Cc. as meer Oblations and Offerings, 
and therefore may be conſidered under that 
Head. | | 
And the only Caſe I can find for above 
100 Years paſt, where the Tithes of the 
Profits of ſuch Trades have been ſued for 
by any Clergyman, is that of Dolley verſ. 
Davis. Mich. 11 Fac. 1. B. R. and is thus 

ed in 2 Bulſtr. vis. | . | 

A Parſon in Briſtol ſued an Inn-keeper Litet for 
there in the Eccleſiaſtical Court for the Tithes of the © 
Tithes of the Profits by him made in his = of aw 
Kitchen, Stable, and Wine-Cellar, Sr. and. . 

in his Libel ſays, that he made t Gain 
in ſelling of his Beer (having bought-it for 
5oo J. and ſold the ſame for 100017.) and ſo 
libels for a roth Part of the Profits of the 
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him per Communem Legem Anglia : And allo © -, 
ſets forth in his Libel, that Negotiando & 
Trafficando he made other Gain, of which he 
ought to have the Tithe. | | 

Telverton moved for a Prohibition, ſetting 
all the above Matter forth in his Suggeſtion, 
and further ſhew'd, that the Defendant had 


ferings, 
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A Prohibition 
awarded. 


Oblations, Ob- 
ventions, and 
Offerings, 


By Statutes 
27 H. 8. and 
32 H. 8, &c. 


ferings, Ec.) Doddridge : Surely I think the 
Defendant would have Tithes alſo of the 
Kitchen Stuff. Whereupon Clench, Cler 
of the Papers, inform'd the Court, that 
there was a Parſon (I think this very De- 
fendant) who libell'd for the Tithes of the 
Intereſt of 100 l. put out at Intereſt, and a 
Prohibition was granted: And ſo in this 
Caſe, by Rule of Court, a Prohibition was 
awarded. See 2 Bulſtr. | 

As to Oblations, Obventions, and Offer- 
ings, they ſeem to be but one and the ſame 
Thing, and are of the Nature of Perſonal 
Tithes, as is ſaid ſupra; and ſo ſays Godol- 
phin, in his Repert. Canon. 426. and that 
they are offered to God and his Church, 
and that Offerings are reckon'd among Per- 
fonal Tithes, as ariſing by Labour and In- 
duſtry, and are paid by Servants and others 
once a Year to the Parſon or Vicar, accor- 
ding to the Cuſtom of the Place. 

Theſe are to be paid in the Place where 
the Party dwells, at ſuch four Offering- 
Days, as before the Stat '2 C3 Ed. 6. c. 13. 
within the Space of 40 Years then laſt paſt, 
had been uſed for the Payment thereof, and 
in London are a Groat a Houſe. Quere in 
Tork, Ec. 25 

And by the Statutes now in Force they 
are to be paid as formerly they have been 
paid. 11 Cp. 16, See the ſeveral Statutes 
infra touching this Matter, viz. Stat. 27 H.8. 


c. 20. 32H 8. c. J. 2 3 Ed. 6. c. 13. 1 U 


Offerings, which are all the ſame, it is en- 


8 V. 3. c. 6. 1 Geo. 1. c. 6. Sed, 2. | 
And as to Oblations, Obventions, and 


acted 
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ated by 2 3 Ed. 6. c. 13. Se. J 8. 
Provided always, and be it enacted by the Au- 
thority aforeſaid, that all and every Perſon and 
Perſons ( Merchants, Handicrafts, and Facut- 
ties) which by the Laws and Cuſtoms of the 
Realm, ought to make or pay their Offerings, 
Ball yearly from henceforth well and truly con- 
tent and pay his or their Offerings to the Par- 
ſon, Vicar, Proprietor (for Impropriator } or 
their Deputies or Fermors of the Pariſh or Pa- 
riſhes, where it ſhall fortune or happen him or 
them to dwell or abide, and that at ſuch four 
Offering Days, as at any Time heretofore within 
the Space of Four ( for Forty) Tears laſt paſt, 


bath been uſed and accuſtomed for Payment of 


the ſame; and in Default thereof, ta pay for 
the ſaid Offerings at Eaſter then next following. 
And it is ſaid that in this Word Offerings 
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Stat. 2, 3 Ed. 
6. c. 13. 
Sed. 7, &. 
Offerings. 
Quere AA 
chants, Hax- 
dicyaſts, and 
Faculties. 


See Watſon, 


are comprehended, not only thoſe ſmall Cu- Pag. 572. 


ſtomary Sums commonly paid by every Per- 
ſon when he receives the Sacrament of the 
Lord's Supper at Eafter, which in many 
Places is by Cuſtom two Pence for, ey 
Communicant ; but alſo ſuch Cuſtomary 
Payments as are paid upon Marriages,  Bap- 
tiſms, Churchings, and Burials; and that 
theſe properly belong to the Parſon or Vicar 
of the Church where they are made, and 
are recoverable by Law in ſuch Places and 
Caſes: only, where there is a Cuſtom for the 
Payment of certain Sums, upon the Per- 
formance of theſe ſeveral Duties. | 


As to Baptiſms, Burials, Ec. ſee the Caſo 
of Burdeaux v. Dr. Lancaſter, & 4 Hill. Burials, &c. 


9 W.3. B. R. in 1 Salk. 332, viz.. Burdeaus 
a French Proteſtant bad his Child baptized ar 
oh 1 _- 


Sacramem 
Fees, Viz. 


Lord's Supper. 


And Baytiſms, 
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the French Church in the Savoy, and Dr. 
Lancafter, Vicar of St. Martin's (in which 
Pariſn the Savoy is) together with his Clerk, 
libelled for a Fee of 265.64. as due to the 
Doctor, and x 5. to the Clerk. And on Mction 


W far a Prohibition, Levine. for the Door 


and due by the Canon. 

But by Holt, Ch. Juſt. Nothing can be 
due of common Right, and how can a Ca- 
non take Money out of Laymens Pockets? 
Lindwood ſays, it is Simony to take any 
Thing for either Chriſtening or Burying, 
unleſs it be a Fee due by Cuſtom. But then 
a' Cuſtom for any Perſon to take a Fee for 


ſten him, is not good, like the Caſe in Ho- 
bart, where one dies in one Pariſh, and is 
buried in another, the Pariſh where he died 
ſhall not have a Burying'Fee. If you have 
a Right to chriſten, you ought to libel for 
that Right: But you ought not to have 
Money for chriſtening, when you do not. 
1 Salk. 332. | | 

See alſo the Dean and Chapter of Fxeter's 
Caſe, Hill. 5 Annæ P. R. ibid. 334. viz. Ser- 
jeant Hooper ſhewed Cauſe againſt a Rule 
for a Prohibition to the Spiritual Court, to 
ſtay a Suit there for a cuſtomary Fee of 100. 
as due to the Dean and Chapter of Exeter 
for -burying in the Cathedral Church; ſed 
nom allocatur; for no Fee is due for Burial of 
common Right. But where a Licence is 
neceſſary, the Perſon who gives it may ſtand 
upon his own Price. And whether there be 
ſuch a Cuſtom or no, it is triable at w 

| » | | 


urged, that this was an Eccleſiaſtical Fee, 


chriſtening a Child, when he does not chri- 


Z . 
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mon Law. See 3 Keeb. 523, 527. 2 Dany. 


E. | 

if the Cuſtom be not denied, the Spiri- 
tual Court ſhall proceed; for there is (then) 
no other Remedy. But if the Cuſtom be 
denied, a Prohibition ſhall go, not propter 
Deſectum Juriſdict ionis, but triationis. | And 
ſaid, that Burial at Common Law ought to 
be in the Church- yard, and without Fee. 
(Ruere 2 Keeb. 778.) 2 Salk. 334. 

It appears alſo by our Books, that the Other Things 
Clergy of old claimed, as Oblations or Of. e Ob- 
ferings, whatever was fixt to, or hung up, &c. 
in the Church as Banners, Pennons, Eſcut= 
cheons, Coat Armour, Sc. Nay even the 
Monuments and Tombs of the Dead; as in 
the Caſe of the Lady Miche. 9 H. 4. wiz 

The Lady ſued by Bill in the King's 
Bench, and declares, - Quare cepit Tunicam 
unam vocatam a Coat Armour, and Pennonsy 
with her Husband Sir Hugb Mich's Arms, 
and a Sword, Cc. hung up in a Chapel 
where he was buried. And the Parſon by 
his Plea claimed them as Oblations. But it But are not. 
was held, that if one has a Seat in a Church 
or Chapel, and brings thither his Carpet, 
Livery, and Cuſhions, the Parſon cannot 
claim them as Oblations; nor could he claim 
Coat Armour, Pennons, Ec. hung up in a 
Church; for they are placed there in Ho- 
nour of the Dead. 

And the Chief Juſtice there ſaid, the Lady 
might well maintain her Action in that Caſe, 
during her Life, for that ſhe cauſed thoſe 
Things to be ſet up there, and after her 
Death the Heir ſhall have · his- Action for ta- 

\ king 
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28 3 E. 6. 
c. 13. Sec. 16. 


om bath been in many Parts of 


unculted, for want of other ſufficient Profits 
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king them, they being as Heir-Loomss 
which belong to the Heir. See 9 H. 4. 14 
and 21 E. 3.48. the Biſhop of Carli//e's Caſe. 

And herewith the Civil Laws agree. Vide 
Rep. Can. 155, 156. - 

t ſeems likewiſe from ſome old Britiſh 
Cuſtoms, that the Cl in Wales, &c. alſo 
claimed the 'Tithe of all the Goods -and 
Chattles, which were given in Marriage 
with any Perſon ; and this appears by the 
ſaid Statute 2 3 Ed. 6. cap. 13. Sed. 16. 
which recites, I hereas beretofore ſuch a Cu- 
Wales, that 
of ſuch Cattle and other Goods as have been 


given with the Marriage of any Perſon, their 


Tithes have been exatted and levied by the 
Parſons and Curates in thoſe Parts, which 
Cuftom being difſonant from any Part of this 
Realm, as it ſeemed (aroſe) when the ſaid 
Country of Wales was through Civil Diſſention 


that might otherwiſe grow to the Curates and 
Minifters there, to have been for that Time 
tolerable ; ſo now the Country there being well 
manured and busbanded, and the Tithe is duly 


paid there of Corn, Hay, Wool and Cheeſe, 


and of. other Increaſe of all Manner of Cattle, 
as it is commonly in all other Parts of this 
Realm, the ſame Cuſtom ſeems to be grievous 
and unreaſonable, eſpecially where the Renefices 
are elſe ſufficient for the finding of the ſaid M. 
niſters and Curates, 

That it be therefore Ena#ed by the Autbo- 
rity aforeſaid, That from and after tbe firſt 
Day of May next coming, no ſuch Tithes of 
Marriage-Goods be exadted or required of any 

| Perſorf 
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Perſon within the ſaid Dominjon of Wales, or 
Marches of the ſame, any Thing in this Act 
contained, or any other Af, Cuſtom, or Pre- 
ſeription bad or made to the - contrary hereof 
notwithſtanding. 
As to Mortuaries, although they, ſtrictly Of Mortw- 
| ſpeaking, do not fall under the Denominati- . 
on of Tithes, yet ſeeing they were given or 
paid, as Lindwood ſays, Pro Recompenſatione 
Subſtractionis Decimarum Perſonalitim necnon 
Oblationum, i. e. in Lieu of Perſonal Tithes 
ſubſtracted, and Oblations omitted, we may 
well range them under this Head. 
Theſe Mortuaries are ſometimes called 
Corſe (or Corps) Preſents, i. e. Preſents 
from the dead Corps in order to obtain a 
Remiſſion and Forgiveneſs for any Neglect 
or Omiſſion, during their Lives, in the Pay- 
ment of ſuch Perſonal Tithes, Oblations, 
and other Church Dues. , 
And note; as to Mortuaries, it has been Mortuaries. 
Enacted by Stat. 21 H. 8. c. 6. as follows, viz, St. 21 H. 8. 
Foraſmuch as Queſtion, Ambiguity and Doubt bet 
is chanced and riſen upon the Order, Manner 
and Form of demanding, receiving and claims 
ing of Mortuaries, otherwiſe called Corſe Pre- 
ſents, as well for the Greatneſs and Value of 
the ſame, which as bath lately been taken is 
thought over exceſſive to the poor People and 
other Perſons of this Realm, as alſo for that 
ſuch Mortuaries or Corſe Preſents bave been 
demanded and levied for ſuch Perſons as at the 
Time of their Death have had no Property in 
any Goods or Chattles, and many Times for 
travelling and wayfaring Men. in the Places 
where they baue fortuned to die. Ta the Intent 
: L (theres 
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(therefore) that all Doubt, Contention, and 
i Incertainty herein, may be removed, and as 
'x well the Generality of the King's People there- 
. in remedied, as alſo of the Parſons, Vicars, 
Pariſh-Pricſts, and others, having Intereſt in 
ſuch Mortnaries and Corſe Preſents indifferent- 
ly provided for ; 
Be it therefore Enafled, &c. That from and 
after the firſt Day of April 1530. No Parſon, 


Spiritual Perſon nor their Fermors, Bailiffs, 


any Perſon or Perſons within this Realm, for 
any Perſon or Perſons dying within the ſame, 
any Manner (of) Mortuary or Corſe Preſent, 
ne any Sum or Sums of Money; ne any other 
Thing for the ſame more than 1s hereafter men- 
tioned ; ne alſo ſhall convent or call any Perſon 
or Perſons, before any Fudge Spiritual, for the 
Recovery of any ſuch Mortuary or Corſe Pre- 
ſents, or any other Thing for the ſame, more 
Penaliy for de- than is hereafter mentioned, upon Pain to for- 
manding more feit for every Time ſo demanding, receiving 
aban allowed. '; þing, or conventing, or calling any ſuch Per- 
ſons before the ſpiritual Fudge, ſo much in Value 
as they ſhall take above the Sum limited by this 
Ad, and over that 405. ta the Party grieved 
contrary, to this Act. For which Forfeiture the 
Party ſo grieved ſhall have an Action of Debt 
by Writ, Bill, Plaint, ur Information iu any 
of the King's Courts; wherein no Wager of 
Law, Eſſoin, nor Protection ſhall be allowed, 
bi us for Guds Firſt, it is ordained, eſtabliſhed, and enaf- 
i ande tien og, That no Manner Mortuary ſhall be taker or 
| — demanded of any Perſon whatſoever he be, 
| 


| which at the Time of bis Death hath in move- 
| . ai 


Vicar, Curate, nor Pariſb-Prieft, ne any other 


nor Leſſees, ſhall take, receive or demand of 
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moveable Goods, under the Value of ten Marks. 
Alſo that no Mortuary ſhall be given or de- 
manded from henceforth of any Manner Perſon, 
but only in ſuch Place where heretofore Mortua- 
ries have been uſed to be paid and given, and 
in thoſe Places none otherwiſe, but after the 
Rate and Form hereafter mentioned ; ne that 


— — 
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any Perſon pay Mortnaries in more Places j 
, than one; that is to ſay, in the Places of their : 
# moſt Dwelling and Habitation, and there but | 
3 one Mortuary. Nor no Parſon, Vicar, Curate, The ſeveral 
f Pariſh-Prieft or any other, ſhall for any Perſon Rates of Mar: i 
: dying or dead, and being at the Time of bis 1. b 
b Death [ poſſeſſed ) of the Value in moveable - i 
3 Goods of ten Marks or more, clearly above bis 
, Debts paid, and under the Sum of 30 l. take l 
of for a Mortuary above 3s. 4d. in the Whole. 1 
a And for any Perſon dying or dead, being ( poſ= ; 
of fſeſſed ) at the Time of his Death of the Value 1 
1 of 30 l. or above, clearly above his Debts paid 111 
r in moveable Goods, and under the Value of 4ol. | 
A there ſhall no more be taken or demanded for a il 
8 Mortuary than 6s. 8 d. in the Whole. And {10 
FF for any Perſon dying or dead, having at the 1 
a Time of his Death of the Value in moneable ix 
0 Goods of 40 l. or above to any Sum whatſoever is 
7 it be, clearly above his Debts paid, there ſhall " 
be no more be taken, paid, or demanded for a | 
1 Mortuary, than 10s. in the Whole. q_ 
15 Provided alway, That for no Woman being Wives, Chil 1 
of Covert Baron, nor Child, ne for any Perſon On ae * 
8 not keeping Houſe, any Manner Mortuary be © 88 1 
7 paid, ne that any Parſon, Vicar, Curate, Pa- 1 
of riſb-Prieſt or other, ast, demand, or take for j 
ty any ſuch Woman, Child, or for any Perſon not * 
— keeping Houſe, dying or dead, any Manner, 1 
le L 2 Thing, 1 | 
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Proviſo for 


Money, &c. 
bequeathed, 
&c. 


Wales and 
Berwie, Oc. | 
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Thing, or Money by Way of Mortuary, ne alſo 
for any wayfaring Man, or other that dwelleth 
not, ne making Reſidence in the Place where 
they ſhall happen to die, but that the Mortua- 


ries of ſuch wayfaring Perſons be anſwerable 
in Places where Mortuaries be accuſtomed to 


be paid, and in Manner and Form, and after 


the Rate before mentioned, and none otherwiſe, 
in Place or Places where ſuch wayfaring Per- 


ſons at the Time of their Death, had their 


moſt Habitation Houſe and Dwelling Places, 
and no where elſe. 

Provided always, that it ſhall be lawful 10 
all Manner Perſons, Vicars, Curates, Pariſh- 
Prieſts, and other Spiritual Perſons, to take 
and receive any Manner Sum of Money, or o- 
ther Thing which by any Perſon dying ſhall for- 
tune to be diſpoſed, given, or bequeathed unto 


them or any of them, or to the High Altar of 


the Church, this Ad or any Thing mentioned 
notwithſtanding. 5 

Aud be it alſo Enadted, T hat no Mortuary 
or Corſe Preſents, ne any Sum or Sums of M. 
ney, or other Thing for any Mortuary or Corſe 
Preſent, ſhall be demanded, taken, received, 
or had in the Parts of Wales, nor in the 
Marches of the ſame, nor in the Towns of Ca- 
lice or Berwic, nor in the Marches of the 


fame; but only in ſuch Parts and Places of 


Wales, Marches and Towns aforeſaid, where 
Mortuaries have been accuſtomed to be taken 
and paid; and in thoſe Parts and Places no 
Mortuaries nor Corſe Preſents, ne any othet 
Thing for Mortuary or Corſe Preſent from 
benceforth ſhall be demanded, taken, received, 


or bad, but only after the Form, Order and 
| Manner 
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Manner above ſpecified in this Preſem Ad, and 
none otherwiſe, ne of any other Perſon or Per- 
ſons than is limited by this preſent Ad, u 
the Pain contained in this preſem Aa. 
Provided alſo, that it Mall be lawful to the Biſhops in 
Biſhops of Bangor, Landaff, St. David's and —_— — 4 
St. Aſaph, and likewiſs to the Archdeacon of ries if bei 
Cheſter, to take ſuch Mortuaries of the Priefis Priefes. 
within their Dioceſes and Furiſdittions, as 
have been accuſtomed. Provided alſo, that in 
ſuch Places where Mortuaries have been accu- 
ſtomed to be taken of leſs Value than is afore- 
ſaid, that no Perſon ſhall be compelled to pay 
in ſuch Place any other Mortuary, or more for 
any Mortuary than hath been accuſtomed, ne 
that any Mortuary in ſuch Place ſhall be de- 
manded, taken, received or had of any Perſon 
or Perſons exempt by this Att, nor in anyuiſe 
contrary to this Act upon Pain before limited. 
But note; by a Statute 12 Anne Sefſ. 2. Stat. 12 Ann. 
c. 6. All Mortuaries are now taken away in Sefſ. 2. 6.6. 
the ſaid Dioceſes of Bangor, Landaff; St. 
David's and St. Aſaph, and a Reco 
is given in Lieu thereof to the Biſhops of 
thoſe Dioceſes. See the Act for this Pur- 
poſe, and for annexing certain Prebends to 
the Maſterſhip of Pembroke College, Pro- 
voſt of Oriel, Se.. raden 

Note alſo the Statute 26 H. 8. . 13. For Penſons, & e. 
taking away Penſions, Sc. (a Kind of Mor- Stat 26 H. A. 
tuary) in the Archdeaconry of Richmond in 215. - 
Vriſire; which Statute in the Preamble Nichma. 
—— ſets _— the intollerable Extorſion 5 
and Oppreſſion of the Clergy, thus: 
 Foraſmuth as divers ami tnany of tbe King 
or Sovereign Lord's Mbabiting wit b. 
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in the Archdeacomry of Richmond in the un- 

ty of York be, and of long Time have been ſore 
aud grievouſiy exacted on, and impoveriſhed by 
the Parſons, Vicars, and other ſuch as have 
Benefices and Spiritual Promotions within the 
ſame, as by taking of every Perſon when be 
dieth in the Name of a Penſion or of à Por- 
tion, ſometimes the ninth Part of all his Goods 
and Chattles, and ſometimes the third Part, to 
the open and manifeſt impoveriſhing of moſt of 
all the King's poor Subjects, inbabited and de- 
ceaſing within the ſame, It therefore Enacts, 
&5 C. N 
That no Manner of Spiritual Perſons, or o- 
thers, having any Manner of Benefice or other 
Spiritual Promotion within the ſaid Archdea- 
conry, ſhall in no wiſe as, levy, demand, or 
take after the Deceaſe of any Perſon or Perſons, 
any fuch Portions or Penſions, nor any other 
Demand or Duty in the Name or Lieu of the 
| ſame, upon Pain to incur ſuch Dangers, For- 
feitures and Penalties, as are contained in the 
Statute of Proviſors made 25 Ed. 3. But that 
all and every the King's Subjects of the ſaid 
Archaeaconry, and their Executors and Admi- 
ui ſtrutors, ſhall hence forth be ordered, intreat- 
ed and uſed for their Goods and. Chattles after 
their Deceaſe, 1 like Manner, Form, Order 
and Condition, as is contained in the Statnte 
made 21 H. 8. for Probate of Teftaments, and 
nome otherwiſe, any Cuſom, Bull, Compoſition, 
: Preſcription or Ordinange heretofore had, ob- 
tained or tſed, to the. comtrary within the ſaid 
Archdeaconry notwithſtanding. = + 
See alſo the Caſe of Broad and Piper, 
Mich. 1 M & M. in g. R. where it is agreed 
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' Parſon, or Vicar, but from thoſe only of /me Pariſh. 


_ unreaſonable Cuſtom.) See Rep. Can. 424, 
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by the Court, that no Mortuary is due or 
payable, but by the particular Cuſtom of 
the Place. 3 Mod. 268. Cumb. 166. 

Alſo a Mortuary is not properly and ori- and to the 
ginally due to any Eccleſiaſtical Incumbent, Parſon of the 
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his own Pariſh, to whom he miniſtreth Spi- 
ritual Inſtruction, c. See Lindwood, in his 
Gloſs on C. Statutum vero ut infra, &c. See 
alſo Spelman's Treatiſe de Sepultura, p. 35. & 
K. 9 E. 2. 

But notwithſtanding all this, tis ſaid the 
Prevalency of Cuſtom is ſuch, that in ſome 
Places of this Kingdom, Mortuaries are or 
have been paid to the Incumbents of other 
Pariſhes, that perform'd no Miniſterial Du- 
ties at all to the deceaſed Party, either li - 
ving or dying. And *tis ſaid, the Stat. 21 Sometimgs to 
H. 8. c. 6. does not at all controul that bern. 
Courſe, but makes Uſage of Payment to be 
the only Rule thereof, (altho* it ſeems an 
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599. 
In the Caſe of a Prohibition, for that the 


Defendant ſu'd in the Conſiſtory Court of 
the Biſhop of Cheſter, before the Commiſſa- By « Parſon 

„for a Mortuary after the Death of every * Biſbep. 

rieſt within the Archdeaconry of Chefter, 
viz, his beſt Horſe or Mare, his Saddle, 
Bridle, Spurs, his beſt Gown, his beſt Sig- 
net or Ring, his beſt Hat, his beſt Upper 
Garment under his Gown, as (due) to the 
Biſhop de debito conſuetudine fore ſupponitur, 
and recites the Stat. 21 H. 8. concerning 
Mortuaries, 
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The Plaintiff averr'd, there was no fuch 
Cuſtom there, and that ſhe had already paid 
a Mortuary to the Parſon of B. and that, af. 
ter a Prohibition, the Defendant had proſe- 
cuted his Suit in the Spiritual Court, and 
thereupon the Queſtions in B. R. were, 

1, Whether there was a Cuſtom in that 
Place to give ſuch Thing for a Mortuary. 

2. Whether, if ſo, it be a juſt Cauſe for 
a Prohibition, Mortuaries being only triable 
in the Spiritual Court. | | 

3. Whether a Conſultation ſhould be 
granted without anſwering the Prohibition. 

The Court ſeemed artfully divided in O- 
pinion, and therefore ordered the Defendant 
ſhould plead or demur, and then they would 
give Judgment upon the Return before them. 


See 3 Cro. Hinde and the Biſhop of Cheſter. 


Note; my Lord Coke in 2 Inf. 491. ſays, 


that no Mortuary is due by Law, only by 


Cuſtom ; as is proved by the Words of the 
Statute circumſpecte agatis, which are, ubi 
Mortuarium dare conſuevit ; and the conſtant 
Courſe of pleading, claiming them always 
by Cuſtom, ſhews it to be ſo. And note; 
Selden in his Hiſtory of Tithes, p. 287. ſays, 
the antient Uſe was to bring the Mortuary 
along with the Corps when it came to be 
buried, and preſented in its Name. Ergo 
commonly called Corſe Preſents, wa 

This Cuſtom ſeems berrowed from the 
Heathens, and is too nearly allied to Chas 
roms Fare to be good; and therefore I ſhall -- 


fay no more, but Malus uſus abolendus eft 
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By whom Tithes are to le paid, 
the general Rules thereof, Caſes 
explaining thoſe Rules; where 
and to whom they are payable, or 
not, and the Rules thereof, with 
ſpecial Caſes, thereupon; * haw 
and in what Manner they are 
payable, with the, Nature of 
Cuſtom and Preſcription there- 
in, and the ſeweral Statutes di- 
recting the ſume. 


their ſeveral Kinds, 8 and In- Tithes, 

cidents, chiefly with Regard to the Thin 

itſelf; we ſhall next conſider them, wi 

Reſpe& to the Perſons concerned therein, 

either actively or paſſively, i. e. who are to 

pay them, and to whom they are payable, 

with the Modus ſolvendi, or in what Manner 

they are to be paid, and the Incidents and 

Relatives thereof. W 

. Fixft then, it is generally ſaid, that anti- A4, net 

1. ently. both by the Spiritual and Common _ wy 
Law, every Man, er Alien or Deni- 

zen, Noble or Ignoble, Bond or Free, was 

bound to pay his Tithes. And ſo dr + - 
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He we have conſidered Tithes in Who muſt yay 
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Taber of the 


nine Parts. 
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this Day, except he can ſhew ſome ſpecial 
Exemption or Diſcharge, either by Compo- 
ſition, Cuſtom, Preſcription or Act of Par. 
liament. See 2 Co. 44. 

But what Lands and what Perſons may 
be diſcharged of Tithes, as alſo how and in 
what Manner it may be done, ſee the two 
following Chapters. 

In the mean Time, as to the Perſon pay- 
ing, we may obſerve the general Rules fol- 
lowing, vix. 


1. He that receives or takes the nine Parts 
to himſelf, is to pay the Tenth or o- 
ther Part to the Parſon or other Pro- 
prietor, (but this ſeems to be meant of 

Predial or Mixt Tithes,) 

2, If a Man buys Underwood of me, or 
Corn, or Graſs that is Tithable on the 
Gtound ſtanding, he that buys it, and 
not I, muſt pay the Tithes thereof, 
But of the Things not growing on the 
Land, and fixed thereto, the Law 
ſeems otherwiſe. For, | | 

3, Where one ſells Sheep whereof the 

Parſon is to have a Rate Tithe, the 
Seller and not the Buyer muſt pay the 
Tithe for them. See Dr. and Stud. 171. 

4. So where one ſells Underwood ſtand- 
ing, the 5 00 and not the Seller muſt 
pay the Tithes. — 

5. But if any Part thereof be cut (and 

ſo of young Trees felled or lopped, 
&c.) before the Sale, the Seller muſt 
anſwer the Tithe thereof, | 


Sf 6. & 


10. But if I deliver Cattle or Goods to A. 


12. All Perſonal Tithes being payable by Ponal 
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6. So if one that is Owner of a Coppice, 
' Wood or the like, cut it, and fell ir 
all together, in this Caſe the Seller 
and not the Buyer muſt anſwer for the 
Tithes. ä | 
7. So if one cut all the Graſs on his 
Ground, and put it in a Rick there, 
and three Months after ſell it away, 
the Seller and not the Buyer muſt an- 
ſwer for the Tithe ; per Cro. Ch. Juſt. 
in Aſhſield's Caſe. 
8. If a Pariſhioner Let or Sell his Ground Owner of the 
or Herbage, tis the Parſon may ſue Land or Cas. 
either the Owner of the Ground, or the 
Owner of the Cattle at his Election for 
the Tithe : But Quere how far the Own- 
er of the Land is to anſwer the Tithe 
of the Herbage of the Cattle. 
9. If Cattle, Sc. be pawned or pledg d, Gage. 
tis ſaid the Gagee muſt pay Tithe of 
them. | 


to be redelivered to me, I muſt pay the | 
Tithe for them. | 
11. If a Pariſhioner die before he pay his Executor, Hax. 
Tithes, his Executor, if he have Aſſets Quere. 
muſt pay it; @uere, if the Heir be 
bound in the Caſe of Predial Tithes. 


Cuſtom, are to be paid by ſuch as have Tithes. 
been uſed to pay them. 

13. But no Perſonal Tithe is to be taken 
of a Robber, Uſurer, lot, or the 
like; for their whole Gain is Sin. 

14. In ſome Caſes the Parſon ſhall pay Parſon, Vicor- 
Tithes to the Vicar, and in ** the 

icar 
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| King's Leſſee. 


Vicar ſhall pay Tithes to the Parſon. 
Vide infra and 2 Roll. Abr. 335. Pl. 2, 
and 3, | | 
15. Alſo in ſome Caſes the King's Leſſee 
or Patentee of Lands diſcharged of 
Tithes, ſhall yet pay Tithes notwith- 
ſtanding ſuch Diſcharge. Vide infra. 


The Caſes following may explain ſome of 
the Rules before-mentioned. 

If a Man ſells me Wood, and I burn it in 
my Houſe, the Vendor ſhall be charged with 
the Tithes, and not the Vendee; for no 
Tithes ſhall. be paid by me for Wood burnt 
in my own Houſe. Reſolved per Cur. and 
a Prohibition was granted accordingly, al- 
tho? it was ſaid, That by the Civil Law, the 
Parſon, hath Election to ſue either Vendor 
or Vendee ; but this croſſes the Common 
Law: And that the Parſon ſhall not be com- 
pelled to ſue the Vendee, who perhaps may 
be unknown to him, ſee Noy 152. Palm. 38. 
2 Roll. R. 440. 1 Roll. Ar. 676. | 

If A. agiſts the Cattle of a Stranger in his 


Land, the Parſon may ſue the Owner of 


the Land for the Tithes of the Paſture, o- 
therwiſe it wculd be very Inconvenient for 
the Parſon to ſue every Owner of the Cat- 
tle; and it would alſo be very hard to 
know the Number of the Cattle, which per- 
haps are incertain, Ec. per Curiam. 1 Roll. 
Ar. ibid. n 

And yet in the Caſe of Perry and Wright 
Hardr. 184. it was held per Curiam, That 


Tithes for the Agiſtment of Cattle are pay- 


able by the Owner of the Cattle: For 
| Cattle 


* 
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Cattle take the Profits and Herbage of the 
Soil. So in the Caſe of Commoners. But 
the Ch. Baron ſaid, That the Owner of the 
Soil, (Cattle) might pay them, but clearly 
the Agiſtor is compellable to pay them. Hardr. 
184. See Cro. Car. 237. the Caſe of an Agi- 
ſtor /upra ; but the ſame Point does not ap- 
pear, but it does in Jon. 254. And there it. 
ſeem'd to the Court well in Reaſon, and 
that the Suit was well brought againſt the 
Owner. But howſoever it be, they ad- 
judg'd, That it belong'd to the Spiritual 
Court to determine whether the one or the 
other ought to be ſued ; and therefore as to 
this Point a Conſultation was granted per 
Curiam. See Hard. 35. S. C. cited. 

If a Man has a Nurſery of Trees, and he 57% 2 Dany. 

ſells them, and pulls them up himſelf, he “ 
ſhall pay the Tithe ; but if he ſells them par- 
ticularly (i. e. ſtanding by Parcels) to ano- 
ther, the Vendee ſhall pay the Tithe, Hardr. 
380, 381. per Curiam. And ſo in the Caſe of 
Tithe of Corn, if it be ſold ſtanding, the 
Vendee ſhall pay the Tithes ; bur if ſold af- 
ter Severance, the Vendor muſt pay it. 2 
Roll. Rep. 18. Vide ſupra. 

If a Parſon ſows his Glebe, and afterward Parſon Leſſee 
leaſes over the Land, and the Leſſee ſeyers * Glebe. 
the Emblements, he ſhall pay Tithes for 
them to the Parſon. 1 Roll. Abr. 655. K. 1. 
per Fenner. And of this Opinion was Cote 
Ch. Juſt. 2 Bulfr. 184. Cro. El. 578, 579. 

Moor 910. See alſo 2 Roll. Abr. 5. J. 2. 
Moor 47, 50. Hetley 31, Noy 132. Savil 3. 
Palm. 38. Dier 43. | Sag 
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Vendee of En- If a Parſon ſows his Glebe, and after ſells 
blements, cover the Emblements, the Parſon ſhall have 
the Tithes of them, notwithſtanding his own 
Grant ; adjudged and affirmed in a Writ of 
Error, 1 Roll. Ar. 655. K. 2. and the ſame 
Caſe is Reported, as ſo adjudg'd, Cro. Fac. 
362. and likewiſe in 1 Bulſtr. 183, 184. 
That the Land ſowed was Glebe Land, or 
that he was Parſon at the Time of Sale, ſo 
that he might become ſo afterwards. 
Succeſſor. If a Parſon ſows his Glebe, and dies be- 
| fore Severance, and after a Succeſſor is in- 
duced, and then the Executor or his Ven- 
dee, ſevers the Emblements, the Succeſſor 
ſhall have Tithes of them. For __ 
the Executor repreſents the Perſon of the 
Teſtator, yet he cannot repreſent him as 
Parſon, foraſmuch as another is inducted. 
1 Roll. Abr. 655. See this doubted, Hob. 
188, But 1 Bron. 69. Where the Court 
inclined accordingly. See alſo Moor 4). 
Pl. 140. | 
If a Parſon ſows his Glebe, and is after 
depoſed before Severance, and another is 
inducted, it ſeems he ſhall have the Tithes 
of his Predeceſſor. (Huære if there be not 
a Diverſity where he dies before the Aunun- 
ciation, and where after?) bid. per Cur. 
And ſo is 1 Bulfr. 184. per Coke, Ch. Juſt. 


' - Occupiorsof Note; by Statute 6 H. 4. c. 11. The Far- 


* mers or Occupiers of the Lands of Aliens 
ſhall pay Tithes, though the Lands be ſeized 

into the King's Hands. 2 Danv. 613. 

The Kings Alſo tho' the King himſelf is diſcharged 

Allies. from paying Tithes whilſt the Lands are in 


the Poſſeſſion of the Crown, yet his Leſſee, 
Patentee 
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Patentee or Alienee ſhall in divers Caſes pay 
Tithes, as before is obſerved. 

In a Prohibition the Plaintiff preſcribed, 
That K. E4.6, was ſeized de nuper deaffore- 


ftata Forefta de Savernack in Com. Wilts, 


whereof 2 Acres of Wood, called Wickham 
Huſſocks, within the Pariſh of Pewſey, was 4 
Tempore, Sc. Parcel: And that K. Ed. 6. 


and all his Progenitors and Predeceſſors, 


Kings of England, Foreſtam prædictam cum per- 
tinen unde, Gc. habuerunt & gaviſi fuerunt 
exoneratam arquietatam immunem e privilegia- 
tam de & a ſolutione omnium & ſingularium 
Decimarum quarumcunq; Rectori Eccleſia pa- 
rochialis de Pewſey predic? ſeu Firmario ſuo 
pro tempore exiſten ſolubilium infra Foreſtam 
prædictam ſeu aliquam inde parcellam creſcen- 
tium renovantium provenientium & contingen- 
tium Refori Eccleſiæ de Pewſey predif. ſeu 
ejus Firmario pro Tempore exiſtenti ſolubilium. 
And that King Ed. 6. by Deed enrolled, 
conveyed the ſaid Foreſt to the Duke of 
Somerſet in Fee, and that it was conveyed 
from him, by mean Conveyance, to the 
Plaintiff, the now Earl of Hartford in Fee, 
and that the Defendant being Parſon of the 
ſaid Pariſh, had ſued for Tithes of the ſaid 
twenty Acres of Wood, To which the De- 
fendant pleaded for a Conſultation, that the 
ſaid twenty Acres were not Parcel of the 
{aid Foreſt; upon which an Iſſue being join- 
ed, a Verdict was given for the Plaintiff. 
And it was afterwards moved in Arreſt of 
Judgment, that this Preſcription in aon De- 
cimando, which was laid in the King,. and 
his Progenitors Kings of England, was Per- 

| ſonal, 
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ſonal, and did not extend to the King's A. 
lierice, c. And after ſeveral Arguments at 
the Bar, it was adjudged, per Tot. Cur, 
(without any Argument by them) That the 
Plaintiff could not take Advantage of this 
Preſcription ; and a Conſultation was gran- 
ted 222 | | 

round of this Preſcription in 
nom Decimando, muſt be either becauſe it 
was a Foreſt, and ſo could not render 
Tithes whilſt it was uſed with wild Cattle, 
i. e. Deer, Sc. gr becauſe the King was not 
within the Council of Lateran, which or- 
dained the Parochial Right, or becauſe the 
King is perſona mixta, and ſo might pre- 
ſcribe in non Decimando as a Spiritual Per- 
ſon; in all which Caſes it could not extend 
to the Tong 's Alienee. For the ſaid Foreſt 
being diſafforeſted, ſee Cro. C. 20, Hetley 60, 
Stil. 137. may now render Tithe in Kind. 
And it ſhall not be intended that any real 
Compoſition or Conſideration was given for 
this Diſcharge, without ſhewing thereof ſpe- 
cially, no more than in Caſe of a Spiritual 
Perſon or Abbot, that makes ſuch a Preſcrip- 
tion, Paſ. 11 Car. 1. B. R. In the Caſe of the 
Earl of Hartford and Leech, adjudged. Intr. 
Hill. 8 Car. 1. Rot. 565. 1 Roll. Abr. 6544 
655. See 1 For. 387. the ſame Caſe ad- 
judged. 

And ſo it ſeems in the Caſe of the King's 
Patentee of Abby Lands, Sc. For if a 
Man preſcribes that ſuch an Abbot and his 
Predeceſſors have Time out of Mind held 


certain Lands diſcharged of the Payment of 


Tithes, and that this Land came afterwards 
on 


. 0 0 Rn 


t 
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on the Diſſolution by the Stat. 27 H. 8. to 
the Crown, and ſo derives a Title to it from 
the Crown ; the Patentee ſhall not have Ad- 


vantage of this Preſcription, by the Com- 


mon Law, without the Help of any Statute, 
becauſe it ſhall be intended, that this Diſ- 
charge was by Reaſon of ſome perſonal 
Privilege given to the Abbot and his Prede- 


ceſſors, and ſo is gone by the Diſſolution of 


the Body politick. (See 1 Jon. 3.) and not 
in Reſpect of any real Compoſition, as was 
adjudged Paſ. 7. Car. 1. in Scaccario, Clark 
verſ. Ward, and Mich. 10. Car. 1. B. R. 
S$iddown and Holmes. Per Cur. upon a De- 
murrer, ſee Cro. Car. 422. and 1 For. 368. 
and 373. S. C. adjudged by Bramſton, Jones 


and Barkley (contra Croke ) That the Pre- 


ſcription in anon Decimando, was gone by the 


Common Law; and the like was adjudged, 


Hill. 11 Car. 1. between Cock and Thorpe, 
upon a Demurrer without Argument, but 
alſo againſt the Opinion of Croke. Intr. Paſ. 
11 Car. Rot. 28. See 1 Roll. Abr. 654. 

So in Debt upon the Statute 2 & 3 Ed. 6. 
c. 13. for not ſetting out of Tithes, on 211 
debet pleaded it was found, that the Abbot 
of A. was ſeized in Fee, and that he and 
his Predeceſſors, Time out of Mind, had 
held the ſame diſcharged of Tithes. And 
he granted the Lands to A Suls College 
in Oxford, &c. And it was adjudged for the 
Plaintiff, per Totam Curiam. For that. this 
could not be intended a Diſcharge by real 
Compoſition, Sc. it not being ſo pleaded, 
or found ſo by the Jury, but that it was 
only a meer Preſcription, and Perſonal to 

M 


the 
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the Abbot, and did not run with the Land. 
Trin. 18 Car. 2. between Bolls and Atkin« 
ſon, adjudged 1 Lev. 185. and 1 Sd. 320, 
adjudged, See alſo 1 Lev. 189. Skinner 51, 


239. 

Theſe three laſt Caſes ſhew, that Tithe 
ſhall be paid of Crown and Abby Lands in 
the Hands of Alienees, Grantees, Patentees, 
Sc. But where and in what Caſes ſuch 
Lands are diſcharged of 'Tithes, or not, will 
hereafter appear more at large in the fol. 
lowing Chapter, and in Chapter 7. concern» 
ing Preſcriptions, Compoſitions, Ec. 

Of Foreſt We ſhall therefore here under this Branch 
— only note, that as to ancient Foreſt Lands 
that continue to be ſo, and Lands Extrapa- 
rochial, i. e. Lands lying in no Pariſh, or 
between two Pariſhes, neither the King, 
nor his Alienee or Patentee ſhall pay Tithes 

of ſuch Lands. 

And it is ſaid, if a Biſhop had held Land 
diſcharged of Tithe, and had made a Feoff- 
ment or Leaſe of it, ſuch Feoffee or Leſſee 
ſhall not pay Tithe. See 2 Coke 44. 

And ſo the Vicar in ſome Places pays no 
Tithes to the Parſon, as long as the Vica- 
rage Lands are occupied by himſelf. See 
2 Cro. 44. Cromp. Furiſd. 60, Bro. Diſms 10. 

As to the ſecond Head or Diviſion of this 
Chapter, to whom Tithes are to be paid, 
Sc. we may obſerve the following general 
Rule, vis. | 


1. It is uſually laid, that at Common 
Law no Lay Perſon was capable of 
Tithe, but by Way of . or 

2 ET m- 
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Compoſition with the Vicar. S Que- 
ye de hoc. | 
2, But now without Queſtion, Laymen 
as well as Clergymen are capable of 
Predial Tithes, and may have or re- 
ceive, or retain them to their on Uſe. 


45) 9 

3. But perſonal Tithes are always to be 
paid to the Parſon or Vicar of the Place 
where the Perſon, that is to pay the 

ſame, doth dwell. 94 

4. Tithes muſt be paid to him that hath 
Right ro them, be he a Layman, as 
the Impropriator, or Clergyman, as 
the Parſon or Vicar. | 

5. The Tithe generally is to be paid to 
the Parſon or Vicar of the Pariſh where 
it ariſes, and not to the Parſon of Vicar 
of another Pariſh | 

6. Yet by ſpecial Preſcription a Parſon 
or Vicar may have Tithe, or a Portion 
of Tithe in a Place out of his Pariſh, 
and in another Pariſn. See 11 C. 19. 
2 Co. 43. 

7. And if one have Titheable Cattle go- 
ing in a Waſte or Common, whereof 
the Pariſh is not certainly known, he 
ſhall pay the Tithe thereof to the Par- 
ſon where he dwells. Per Statute 2, 
4.370, £ 33>: | PL 

8. But in other Caſes, the Tithes that 
come out of any Ground which is ex- 
traparochial, and lies not in any Pariſh, 
the King fhalt have them. | 

9. Where Beaſts or Cattle go in one Pa- 
riſh one Part of the Year, and in an- 

M 2 . other 
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other Pariſh another Part of the Year: 

The Parſons of either Pariſh ſhall have 
the Tithe for the reſpective Time they 
fed in either Pariſh, But if leſs than 
a Month, no Tithe is due, 

10. And this Rule is to be obſerved, 

though the Cattle ſtrayed into ſuch 
other Pariſh, or otherwiſe, unleſs it be 
in the Caſe of intercommoning, pur 
Cauſe de Vicinage, &c. Bro. Diſm 17. 

11. If one that is a Common Hunter, 

_ Fiſher, or Fowler, lives in the Pariſh 
of A. and Hunts, Fiſhes, or Fowls in 
the Grounds of H. in B. if this were 
done free, and without Reward to H 

it is a perſonal Tithe, and muſt be 
paid to the Parſon of 4. But if H 

received Money or other Reward for 
this, it is then ſaid to be a Predial 
Tithe, and is to be paid by H. to the 
Parſon of B. Quære. | 

12. Although one be wrongfully collated 
by the Biſhop, yet he is ſuch an In- 
cumbent as is capable of Tithes, and 
may ſue for them. Hob. 302. | 

13. Yet if a Pariſhioner pay his Tithes to 
one that comes in by Simony, it is at 
his own Peril, and he may be forced to 
pay it again, Hob. 168. 

14. If one be put into a Benefice, and he 
is afterwards removed, and another put 
in, it is ſaid he that was firſt put in 

_ ſhall have the Tithes that happen du- 
ring the Vacation Time. Hill. 18 Fac. 1. 
IVood's Caſe. | 


E. . eee 
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15. But in the ſame Caſe it was held, 
That on Death, Reſignation, Cc. the 
ſucceeding Parſon is to have the 
Tithe happening in the Time of Vaca- 
tion. But they that gather it in, may 

keep ſo much thereof in their Hands, 
as to pay them their Charge in collect- 
ing, and for Miniſters for ſerving the 
Cure. | 

16. A Clark (or Vicar) of a Pariſh can- 
8 to have 55. a Year of the 
Parſon for the 'Tithes of a Place in the 
Pariſh; but upon a Compoſition be- 
tween the Parſon and Vicar, ſuch a 
Preſcription (Agreement) may be good. 
Moor, Caſe 1274. 

17. Alſo a Man may have his own Tithe 
of the Parſon, by Agreement between 
them, either during the Parſon's Life, 
or quamdiu ambobus parti” placuerit, Ec. 
See 2 Co. 43. 11 Co. 19. 1 Lev. 24. | 

18. And note; it was ruled at the Aſſizes, 
That if a Man ſows his Lands with 
Clover, and makes his Profit by the 
Seed, this being a Grain, the Parſon 
ſhall have Tithe of it; but if he con- 
verts it into Hay, and makes his Profit 
of the Hay, the Vicar being endowed 
of the Tithe of Hay, ſhall have it as a 
ſmall Tithe. See Skinner 341. 

19. Note alſo the Caſe of Watſon and 
Liſle, Paſ. & Trin. 5. W. & M. as re- 
ces by Skinner, p. 341, and 346. 

here on a Special Verdict it was 
found, that twenty-ſix Acres only, in a 


Pariſh conſiſting of one Thouſand two 
M 3 Hundred, 
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Hundred, were ſown by ſeveral Per. 
ſons with Flax; and adjudged, that this 
was a ſmall Tithe, and belonged to the 

Vicar, who was endowed de minutis de- 
cimis; yet ſee ih. 346. contra, as to mi- 
untis decimis. See 4 Mod. 184. 

20. A Parſon purchaſes Lands within his 
Rectory, and afterwards leaſes the Rec- 
tory; the Leſſee ſhall have the Tithes 
of the Lands fo purcbaſed. 11 Co. 14. 

21. A Vicar had Glebe Lands, which 

were diſcharged of Tithes, being in his 

own Hands, but when let out, did 

pay Tithes; the Vicar ſowed the 

ands, but died before it was ſevered. 

Quare if his Executors ſhould pay 

Tithes, &c. See Hab. 188. 


Note alſo, that though it be generally 
ſaid, that of — — Tithes are 
only due or payable to Spiritual Perſons, or 
to Mixt Perſons, as the King; yet it ap- 
pears by ſeveral of the precedent Rules, 


that by Prefcription, or otherwiſe, they may 


preſcribe, = 


be due and payable to meer Laymen. And 
accordingly it was held in the Caſe of Payne 
v. Brigham. 366 37 Car. 2, and 1 Fac. 2 
in B. R. That a meer Layman may well al- 
ledge a Seiſing in Fee of Tithes, tho' he 
can't recover thereupon without ſhewing 
how he is ſo ſeized. See Nelſ. Lutw. 418. 


and 2 Cro. 437. See alſo 2 Mod. 320. and 321. 


Poll. 623. where and in what Caſes a Lay- 
man may preſcribe for Tithes, and in what 
Caſes he may preſcribe in uon Deciman. 
Fade poſt, Chap. 7, 7 if 
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If a Parſon ſows his Glebe, and afterwards Glebe. 


leaſes over the Land, and the Leflee ſevers 
the Corn, he ſhall pay Tithes thereof to the 
Parſon; or if the Parſon having ſown his 


Glebe doth afterwards ſell the Corn, reſer- Parſon ſows, 


ving the Land, the Parſon, when the Ven- 
dee doth ſever the Corn, ſhall! have the 
Tithe thereof, notwithſtanding his own 
Grant. 1 Roll. Abr. 655. | 

So a Parſon ſows. his Glebe, and dies be- 
fore Severance, and another is inducted, 
and then his Executor, or his Vendee doth 
ſever the Corn, the Succeſſor ſhall have the 
Tithes: For though the Executor repreſents 
the Perſon of the Teſtator, yet he cannot 
repreſent him as Parſon, for that another is 
inducted, Lide ibid. 

But if the Corn be ſevered, and the Par- 
ſon dies before it be carried off the Ground, 
there *tis thought the Succeſſor ſhall not have 
the Tithes of the Corn ſo ſevered, tho' ſtand- 
ing in Rucks or Shocks on the Ground. For 
in the like Caſe the Executors of the dying 
Parſon, and not the Succeſſor, ſhall have the 
Tithes of all Corn within the Pariſh, which 
are ſevered from the Ground at the Time of 
the Parſon's Death; and this, tho' the 
Tithes were not then actually ſet out. For 
a Right to the Tithes was veſted in the dy- 
ing Parſon, by the Severance of the Corn 
from the Ground: And ſo ſeems the Opini- 
on in Orphar's Legacy 81. and Office of Exe- 
cutor, chap. 5. fol. 94. See alſo 2 Bulſtr. 184. 
1 Roll. Abr. 656. 


ani afterward 


If a Spiritual Perſon hath a Parſonage ap- Where he ſoall 


propriate, and enfeoffs another of Part of the 


have oy pay 
Tithes on his 


M 4 Glee, own Feoffment, 
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wor Debet. And Tanficld Baron then ſaid, 
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Glebe, he ſhall yet have Tithes againſt his 
own Feoffment, 42 E. 3. 13. a. and if he de- 
miſeth his Glebe, he ſhall have Tithes of his 
Leſſee. Dyer 43. But it is ſaid to be other. 
wiſe, if the Parſonage be impropriate and in 
Lay Hands, becauſe of the Stat. 32 H. 8. of 
Diſſolutions: Brewer and Verſey's Caſe vouch- 
ed by Hutton in Nay 132. Cure hereof ; for 
the Court deny'd it, and ſaid it was ad- 


judg'd the contrary in the Caſe of Perkins 


and Hind in Point. See Booth and Franklin's 
Caſe, Hetley 31, And Note; If a Parſon 
lets his Rectory, reſerving to himſelf his 
Glebe, he in this Caſe ſhall pay Tithes to his 
Grantee. 37 H. 8. 35. 

If one contracts with the Parſon for the 
Diſcharge of the Tithes of his Lands for 
Vears, and then demiſes his Lands to ano- 
ther, in this Caſe he ſhall not have Tithes of 
his Leſſee, for that this Contract for the Diſ- 
charge is fixt to the Land, and the Leſſee 
and other Occupiers ſhall have the Advan- 
tage of it. But if one take a Leaſe of his 
Tithes by Deed, and then Demiſes his Land, 
in this Caſe he ſhall have Tithes of his 
Leſſee, for the Land was not diſcharged. 
See Hetley 31. 

Altho' Glebe Land in it ſelf conſidered is 
Tithable as other Lands are, yet no Tithes 
ſhall be paid of the Glebe by the Parſon of 
a Church to the Vicar of the ſame Church, 
whilſt they are in the Hands of the Parſon 
himſelf, altho' the Vicar is endow'd of the 
'Tithes of all Lands within the Pariſh. For 
the Rule is, Eccleſia Decimas Eccleſiæ Solvere 


that 


al ad od 
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that lately this Matter was in Queſtion be- 
tween one Toung and the Parſon of Boxley 
in the County of Vilis, and that twas then 
adjudg'd, That no Tithes ſhall be paid of the 
Glebe Lands in that Caſe. But by Popham, 
if the Vicar by Endowment be to have all 
the ſmall Tithes within the Pariſh, and then 
the Parſon makes a Leaſe of his Gebe Lands, 
the Leſſee ſhall pay the ſmall Tithes ariſin 
therefrom to the Vicar, and the Gros 
Tithes thereof to the Leſſor: To which 
the Court agreed, 3 Cro. 479. and ſee Moor 
57. 8. C. 
t And ſo, if the Vicar had been eſpecially 
endowed of the Minute Tithes of Glebe 
Landsof the Parſonage, the Vicar ſhould have 
had them, altho* they were in the Hands of 
the Appropriator. But Note; it ought to 
be ancient Glebe at the Time of the En- 
dowment. See 3 Cro. 518. and Moor 910. 
S. C. | , | 
Alſo what is before ſaid of the Parſon's 
Glebe, with reſpect to the Vicar, will equal! 
hold true as to the Vicar's Glebe, with reſpe 


to the Parſon; for whilſt the Vicar retains 


the Glebe in his own Hands, he ſhall not pay 
Tithe thereof; but if he Demiſe it to ano- 
ther, the Leſſee ſhall pay the Groſs Tithes to 
the Parſon, and the Vicar's Tithes to the 
Vicar. Vide ibid. 

Alſo where the Vicar had ſowed his Glebe, 
and died, *twas held, That the Tithes 


thereof ought to be pay'd by his Executors 


to the (ſucceeding) Vicar. & Brownl. and 
Golasbo, 69. ſed 1 Roll. Abr. 655. contr. 
| But 
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Glebe, he ſhall yet have Tithes againſt his 
own Feoffment, 42 E.3. 13. a. and if he de- 
miſeth his Glebe, he ſhall have Tithes of his 
Leſſee Dyer 43. But it is ſaid to be other. 
wiſe, if the Parſonage be impropriate and in 
Lay Hands, becauſe of the Stat. 32 H. 8. of 
Diſſolutions: Brewer and Verſey's Caſe vouch- 
ed by Hutton in N 132. $4@re hereof ; for 
the Court deny'd it, and ſaid it was ad- 


judg'd the contrary in the Caſe of Perkins 


and Hind in Point. See Booth and Franklin's 
Caſe, Hetley 31, And Note; If a Parſon 
lets his Rectory, reſerving to himſelf his 
Glebe, he in this Caſe ſhall pay Tithes to his 
Grantee. 37 H. 8. 35. 

If one contracts with the Parſon for the 
Diſcharge of the Tithes of his Lands for 
Years, and then demiſes his Lands to ano- 
ther, in this Caſe he ſhall not have Tithes of 
his Leſſee, for that this Contract for the Diſ- 
charge is fixt to the Land, and the Leſſee 
and other Occupiers ſhall have the Advan- 
tage of it. But if one take a Leaſe of his 
'Tithes by Deed, and then Demiſes his Land, 
in this Caſe he ſhall have Tithes of his 
Leſſee, for the Land was not diſcharged. 


See Hetley 31. | 


Altho* Glebe Land in it ſelf confidered is 
Tithable as other Lands are, yet no Tithes 
ſhall be paid of the Glebe by the Parſon of 
a Church to the Vicar of the ſame Church, 
whilſt they are in the Hands of the Parſon 
himſelf, altho' the Vicar is endow'd of the 
Tithes of all Lands within the Pariſh. For 
the Rule is, Eccleſia Decimas Eccleſiæ Solvere 
uon Debet, And Tanficld Baron then __ 

that 
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that lately this Matter was in Queſtion be- 
tween one Toung and the Parſon of Boxley 
in the County of Vilis, and that twas then 
adjudg'd, That no Tithes ſhall be paid of the 
Glebe Lands in that Caſe. But by Popham, 
if the Vicar by Endowment be to have all 
the ſmall Tithes within the Pariſh, and then 
the Parſon makes a Leaſe of his ebe Lands, 
the Leſſee ſhall pay the ſmall Tithes ariſin 
therefrom to the Vicar, and ' the Groſs 
Tithes thereof to the Leſſor: To which 
the Court agreed, 3 Cro. 479. and ſee Moor 
457. S. C. 

And ſo, if the Vicar had been eſpecially 
endowed of the Minute Tithes of Glebe 
Lands of the Parſonage, the Vicar ſhould have 
had them, altho* they were in the Hands of 
the Appropriator. But Note; it ought to 
be ancient Glebe at the Time of the En- 
dowment. See 3 Cro. 578. and Moor 910. 
8. C. b 

Alſo what is before ſaid of the Parſon's 
Glebe, with reſpect to the Vicar, will equal! 


hold true as to the Vicar's Glebe, with reſpe 


to the Parſon; for whilſt the Vicar retains 
the Glebe in his own Hands, he ſhall not pay 
Tithe thereof; but if he Demiſe it to ano- 
ther, the Leſſee ſhall pay the Groſs Tithes to 
the Parſon, and the Vicar's Tithes to the 
Vicar. Vide ibid. 

Alſo where the Vicar had ſowed his Glebe, 
and died, twas held, That the Tithes 
thereof ought to be pay'd by his Executors 
to the (ſucceeding) Vicar. &, Brownl. and 
Goldsbo, 69. ſed 1 Roll. Abr. 655. contr. 

But 
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But it ſeems, if the Parſon's or Vicar's 
Glebe be in another Pariſh than where the 
Church is to which it belongs, the 'Tithes of 


ſuch Glebe ſhall be paid to the Incumbent of 


Unity of Poſ- 
ſeſſion. 


A. fell; bis 
Corn, and then 


become Pro- 


prietor of the 


Tithes. 


the Church where the Glebe is, unleſs the 
Parſon or Vicar, to whom ſuch Glebe be- 
longs, can preſcribe in non Decimando. See 
Moor 522. 1 Roll. Abr. 653. Selden of Tithes, 
fol. 75, 76. 

So if a Parſon or Vicar of a Church pur- 
chaſes a Manor or Lands within the ſame 
Pariſh, tho' by this Purchaſe and Unity of 
Poſſeſſion, the Lands which were Tithable be- 
fore are now become 'Tith-free, becauſe a 
Man cannot pay Tithes ro himſelf; yer if 
the Parſon leaſe his Rectory, the Parſon 
himſelf ſhail pay Tithes of his Land to his 
Leſſee, as before is ſhewn. Vide ante. 

Alſo if a Parſon makes a Feoffment of his 
Manor or Lands, the Feoffee ſhall pay 
Tithes to the Feoffor, i. e. the Parſon ; be- 
cauſe the Tithes are only ſuſpended, but 
cannot be extinguiſhed by any Unity of Poſ- 


ſeſſion. See 30 & 32 H. 8. Dier 43. Bro. Tit. 


Di/mes 17. Hetley 31. and ante. 

And the Caſe is ſtronger where a Man, 
being poſſeſs'd of Lands ſown with Corn, 
ſells the Corn to another, and afterwards. 
becomes Proprietor of the Tithes of the 
ſame Lands; for in that Caſe he ſhall have 
the Tithes of the Corn ſo by him ſold; for 
though the Parſon may ſell the 'Tithes before 
Severance, and before the Severance hath 
{ſuch an Intereſt and Right in them, as he 
may alien or diſpoſe of, ſo that his Pro- 


perty 
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erty in them doth not ariſe to him merely 

y the Severance, the Severance giving unto 
him only the Lay Intereſt in them; yet be- 
fore Severance they ſhall not paſs without 
expreſs Words. See 2 Bulſtr. 183. | 

Altho', generally ſpeaking, the Tithes 4 Sn of 
within every Pariſh do belong to the Rector, Fe uſe ; ay 
Vicar, or Impropriator of ſuch Pariſh, and . 
ſhall be ſo intended, if the contrary is not 
ſhewn, as Stile's Reg. 623. yet may a Por- 
tion of Tithes within one Pariſh belong 
to the Rector, Vicar, or Impropriator of an- 
other Pariſh. See 4 Co. 35. Godolph. 35. 2 Co. 

44 14 H. 4.17. 20 H. 6. 17. 44 Aſs. 25. 

Note; By a Portion of Tithes, is to be pn ef 
underſtood where a Parſon, Rector or Tithes quid, 
other, has ſome Part of Tithes of another & unde. 
Pariſh in Groſs, ſeparated and divided from 
the Rectory of the Pariſh wherein they 
ariſe. And it is ſaid, That the Original of 
theſe Portions is to be referred to the Time 
antecedent to the Council of Lateran, when 
it was lawful for every Man to diſpoſe of 
his Tithes to any Church he pleaſed, and 
was not reſtrained to pay them to any one 
Pariſh or Parſon in particular. See the Books 
cited ſupra, and 8 E. 4. 14. 13 Co. 13. 

But notwithſtanding theſe Authorities, 

Mr. Wat ſon, and ſome others, think it proba- 
ble, That many of theſe Portions of Tithes = 
have had their Commencement by the Grants | 
of Parſon, Patron, and Ordinary, ſince the 
{aid Council of Lateran. 

However that be, *tis certain, a Portion 
of Tithes is, in the Notion of the Law, ſo 
diſtinguiſhed from Tithes belonging to a 

Rectory, 
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charged of 
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Rectory, That if a Portion of Tithes in ſuch 
a Pariſh be granted (eſpecially in Caſe of 
the King's Grants) Tithes belonging to the 
Rectory will not paſs thereby. See 4 Cy. 
35, Clayton's Rep. Caſe 25. and ſo in plead- 
ing, if Tithes be demanded generally, a 
Portion of 'Tithes ſhall not be recovered by 
ſuch a Demand, as may be collected from 
the Caſe 14 H. 4. 17. 

It is generally admitted, 'That at Com- 
mon Law, not only Spiritual Perſons, but 
Perſone mixte, as the King or Queen, might 
be diſcharged from the Payment of Tithes. 
And therefore the King might preſcribe to 
be abſolutely diſcharged from Payment of 
Tithes. See 22 Aſs. 175. Fitz. aid del Roy 
103. 10 H. J. 18. Moor 483. and 1 Jou. 387. 
And 'tis ſaid to be a Rule, That he who 
may have Tithes may be diſcharged from 
the Payment of them. 1 Brotuunl. and Goldsbo. 
P- 31. (Sed Quere. For then all Laymen 
may be diſcharged from paying Tithes; for 
they are now capable of having them by 
Grant or otherwiſe, as before is ſhewn). 
And therefore it is, That Lands lying with- 
in a Foreſt, and in the Hands of the King, 
do not pay Tithes, altho* they be within a 
Pariſh. See Stile's Rep. 137. Stile's Reg. 
624, Hetly 60. 

And note; This Privilege extends to the 
King's Leſſee, but not to his Feoffee ; by 
Henden, Davenport and Athow, Serjeants. 
Hetley 60. and per Curiam. Stile 137. 1 Jon. 
387. But if the Lands be diſafforeſted, and 
be within any Pariſh, then they ought to 

pay 
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Foreſts which are not within any Pariſh. 
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pay Tithes in the Hands of the King's Leſ- 
ſee, Oc. See Stile 137. 

But the Tithes of Lands, which are not Extrapare- 
within any Pariſh, do of Right belong to chial. 
the King. And there are ſaid to be divers 


See 22 Aſs. 75. 2 Inſt. 646. 1 Roll. Rep. 454. 
457. Stile 137. and Selden of Tithes 365, 
Oc. 

Yet 7 Ed. 3. 5. a. The Opinion of Here 
ſeems to the contrary, viz. That ſuch Ex- 
traparochial Tithes belong to the Biſhop ; 
but thar is to be underſtood by the Canon, 
and not by the Common Law; and that 
Canon, which gave the Extraparochial Tithes 
to the Biſhop, was never allowed or received 
in this Realm. 2 Inſt. 467. 

But as to the Tithe of Cattle kept or Stat. 2 & 3 
depaſtured on Waſtes or Commons where Ed. 6. 
the Pariſh is not known, this is given to 
the Parſon of the Pariſh, where the Owner 
of ſuch Cattle doth inhabit, by the Statute 
2 G3 Ed. 6. cap. 13. Sect. 3, as before is 
obſerved. 

It is ſaid to be ruled by the Advice of all Xing's Paten- 
the Judges, upon a Caſe depending in the tee or Copy- 
Exchequer, 29 Eliz. That although the er in Fe. 
Queen ſhall not pay Tithes for her own 
Poſſeſſions, all ſhe is Perſona mixta, 
and ſo may well retain them ; yet if ſhe 
grants them by Patent in Fee, her Patentee 
ſhall pay Tithes ; and that ſo ſhall her Co- 
pyholder of Inheritance, for that they can- 
not Participate of the Queen's Prerogative | 
therein, 3 Cro. 785. [ 
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It is alſo admitted, That Lands held of 
the King in Capite, paid Tithes. 3 Cro. 394. 
Hardr. 315, But a Suit for the Subſtraction 
of ſuch Tithes was to be in the Chancery, 
and not in the Spiritual Court. F. N. B. 40. 
Selden of Tithes 354. 
Yet in Fofſer and Frankliu's Caſe, 25 Car. 2. 
B. R. it was agreed, That the King's Far. 
mer ſhall be diſcharged of Tithes, though 


the Diſcharge be only in propriis Manibns. 


And Sir William ones ſaid it had been ſo 
adjudged. (Vide ante). But the Court at 
that Time did not remember it, and held 
the King's Fee-Farmer was not diſcharged ; 
no more is his Leſſee coming in under the 
Privilege of the Monaſtery. 

But they agreed that the King as a Spi- 
ritual Perſon, may preſcribe in Diſcharge of 
himſelf and Farmers ; but by a general Pre- 


_ ſcription the King's Farmers ate not diſ- 


charged, much leſs on a Diſcharge by Pri- 
vilege of Order, Sc. And the Court con- 
ceived the Preſcription muſt be alledged, 
and found for the King, his Farmers and Te- 
nants; and that Nonpayment by the under 
Tenants of the King's Farmer, is ſufficient 
Evidence to prove ſuch Preſcription. Sce 
3 Keeb. 208, 217. Raym. 225. 

And note ; though Perſons meerly Spiri- 
tual or Mix'd, as the King, c. might at the 
Common Law, preſcribe to be diſcharg'd of 
Tithes iz non Decimando, ut ſupra; yet it is 


ſaid, that no Layman could ſo preſcribe, 


without the Aid of an Act of Parliament. 
But now, by Virtue of the Stat. 27 H. 8. 


c. 28. C 31 H. 8. c. 13. Both the King and 
his 
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his Patentees, and other Owners of Abby 
Lands are to hold them diſcharged from 
the Payment of Tithes, as freely as the Ab- 
bots, c. themſelves did. 

Alſo it has been adjudged, That whilſt 
the King's Title to ſuch Lands remains, 
and they be manured by his Farmers or 
'Fenants, for Years. or at Will, no Tithes 
are to be paid for them, although Tithes 
ſhould have been paid of them by the Far- 
mers or Tenants of the Abbots or Priors 
that held them, before that Statute. And 
the Reaſon given is, That the King him- 
ſelf cannot manure them, Ge. But it is 
ſaid, if the King having leaſed them, grants 
over the Reverſion, or ſells them, there 
the Farmers ſhall pay Tithes; by Manwood, 
Ch. Baron. 2 Leon. 71. and Owen 56.5. C. 

But in another Caſe Tanfield, Ch. Baron, 
ſaid, That the King's Tenant for Life or 
Years ſhall not be free from Tithes, but on- 
ly his Tenants at Will; and it was there 
agreed per Curiam, That the King's Patentee 
is to be intended of the King's Farmers, and 
not his Patentees in Fee. Moor 215. And ſo 
in the Caſe of the Foreſt of Savernacle, ſu- 
pra, it was agreed, That the King's Paten- 
tee ſhall pay Tithes: And ſo in Bowle's and 
Atkin's Caſe. 2 Keb. 29. 


And in the Caſe of Compoſt v. — Hardr. 3 1 5. Preſcriptios 
it is ſaid, That if the King alien — of the eyed. 


Lands whereof he is diſcharged of Tithes, 
his Patentee ſhall pay Tithes, and not only 
ſo, but the Preſcription to be diſcharged of 
Tithes is deſtroyed for ever, tho' the ſame 
Lands ſliould afterwards come again to the 

King's 
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King's Hands by Eſcheat or otherwiſe: How. 
ever, the Reverſioner, and the King's Paten- 
tee, and their Aſſignes ſhall have the ſame 
Privilege that the Abbot had, viz. To hold 
them = whilſt in his own Hands, and not 
let to, or manured by another. See Bey], 
Rep. 143. 

And yet methinks ſuch of the foregoing 
Caſes, as are reſtrictive of the King's Autho- 
rity, do not purſue the Intent of the ſaid 
Statutes, which veſted thoſe Lands as freely 
in the King as they were in the Hands of 
the former Poſſeſſors, who we know claim- 
ed an Exemption and Diſcharge from the 
Payment of all Tithes ; and this merely from 
the Authority of the Pope's Bull, Sc. And 
ſince all Eccleſiaſtical Authority and Juriſ- 
diction is now lodg'd in the Perſon of the 
King, as fully and abſolutely as it poſſibly 
could be in the Pope. I See no Reaſon why 
the King cannot now grant Lands to be free 
from the Payment of Tithes, as well as the 
Pope could formerly. And this I take to be 
made more clear by the Stat. 1 Ed. 6. c. 14. 
which Enacts, That all Colleges, Chante- 
ries, &c. and their Lands, Tenements, 
Tithes, Cc. ſhall. be in the actual and real 
Poſſeſſion of the King, his Heirs, Gc. for 
ever. 

And accordingly, in the Caſe of MY Hitton 
and Weſton, upon the Queſtion whether the 
Privilege of being diſcharged of Tithes was 
preſerved and given to the King and his Pa- 
tentees ; tho?” at firſt the Court was in ſome 
Doubt, as Bridgman 33. Latch 89. Goldsbo. 
395. yet afterwards on ſolemn Debate and 

Argument, 
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Argument, as 1 For. 181 to 191. It was 
reſolved by three Judges againſt one, That 
it was the Right both of the King and his 
Patentee to be diſcharged of Tithes. (& 
2 Bro. 8. 23. Ov 153k Moor 913. 2 Co.49. 

Alſo in the Caſe of Fofſet and Franklin, 
which ſee before and in Raym. 225. and 
3 Keb. 208. it was adjudg'd upon a ſpecial 
Verdict, that ſuch Lands are (entirely) 
diſcharged from the Payment of Tithes. 

I ſhall no further enlarge, in this Place, 
on the two former Points, viz. by whom 
Tithes are to be paid, or to whom they are 
payable ; but proceed to the third Diviſion 
of this Chapter, and in general ſhew in 
what Manner they ought to be Paid. 

And here in the firſt Place we are to The Menner 
note, That the Modus Solvendi, or Manner J Payment, 
of paying Tithes, is entirely to be guided by 
the Cuſtom of the Place where they ariſe, as 
before we have ſhewn in ſeveral Inſtances. 

It is further obſervable, That the ſeveral 77 be guided 
Statutes which direct the Payment of Tithes Cem 
do alfo direct the Manner of Payment to 
be according to the Cuſtom of the Place. Jide 
ant. Chap. 2, 3 and 4 Moor 913. 2 Leon. Jo. 

1 Roll. Rep. 1712, 420. 1 Roll. Abr. 643, Se. 

Thus the Stat. 27 H. 7. cap. 20, f cap. Q Watſ. 488, 
21, do continue the Cuſtoms of London in | 
the Payment of their Tithes. See alſo Stat. 
37 H. 6.12. 

Thus the Stat. 32 H. 8. cap. 7. Entitled 
an Ad for the true Payment of Tithes and Of- 
ferings, in its ſecond Section does enact, 

hat every Perſon ſhall ſet out and pay his 
Tithes according to the Cuſtoms and W 

N 0 
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= of the Pariſhes and Places where they are 
due. 
| Thus the Stat. 2&3 E.6. c.13 not only 


confirms both the ſaid former Statutes, but 
Stat. 2 & 3 further provides and enaQts, That the ſaid 


5 Ed. 6. . 13.) Act, nor any Thing therein contained, 
2 c ſhall not extend in any-wife to the Inha- 


_ © bitants of the Cities of London or Canter- 
8 bury, and Suburbs of the ſame, nor to, any 
© other Town or Place that hath uſed ta 
pay their Tithes by their Houſes, other wiſe 
© than they ought or ſhould have done be- 
© fore the making of that AR, any thing 
© therein contained to the contrary, c. 

So Sect. 1. of the ſame Act directs Pre. 
dial Tithes to be paid as within forty Years 
paſt they had been. So Sect. 5 and 6, The 
Improver of Barren Land to pay for ſeven 
Years only what was uſual ; Sect. 7, and g. 
That Handicrafts pay according to the Cu- 
ſtom uſed for forty Years , paſt ; Sect. 10. 
That Offerings be only pay'd as accuſtonr' 
fl and Se. 11. Tithe Fiſh to be paid on) 
uůlual, Cc. See the Stat, 32 H. 8. and 2 ', 

E. 6. hereafter, Chap. J. | 

Cuftom of Ti- Now this Cuſtom of Pariſhes, or Places, in 
thing of two the Caſe of Tithcs, chiefly conſiſts of two 
1 Kinas. Kinds, viz. 
il 1. Where there is by Cuſtom a Modus 
. Decimandi, i. e. a Cuſtom to pay either 
ll | Money, or ſome other Thing in Lieu of 
[ 'Tithes in Kind; See of this hereafter. 
Things not 2. Where Tithe has by Cuſtom been 
| Tithable in pay'd of Things that in their Kind or Na- 

their Nature, ture are not Tithable, as Tithes of Things 


| See Degg 26 
| aer 2 2 Feræ Nature, in ſome Places: So the Tithes 


of 
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of Lead in Derbyſhire, or of Tin in De von- 
ſhire or Cornwall. 1 

So the Cuſtom of paying the Tithe of 
Fiſh, or for fiſhing in the Sea, c. as in ſome 
Parts of Suth-Wales, where tis ſaid the Cu- 
ſtom is, That if the Pariſhioner of one Pa- 
riſh lands his Fiſh in another, the Tithes are 
divided. between .the Parſon of the Pariſh 
where the Fiſher lives, and the other where 
he lands his Fiſh: But if the Pariſhioner 
lands his Fiſh in the ſame Pariſh where he 
dwells, there the Rector or Parſon of that 
Pariſh ſhall have the whole Tithe. 

And in ſome Places they pay Tithe of 
Lime-kilns by Cuſtom, and ſo of other 
Things, which in their own Nature are not 
Tithable : And note; in theſe, and other, Roll. 4 
like Caſes, the Tithe taken is ſaid to be a 642. 
Tithe againſt Common Right, and there- 
fore ſuch Cuſtoms ought to have ſome Co- 
lour or Ground of Reaſon for their Suport ; 
and therefore Quære the Reaſonableneſs of 
the Cuſtom of Tithe of Ale, which is ſaid 
to be at Market-raiſin, and other Parts of 
Lincolnſhire ; for unleſs it be in Lieu of 
ſomething which is there exempted from 
Tithe, or ſome other Conſideration, I can- 
not conceive the Cuſtom to be good. 


bra 


And as by Cuſtom there may be a Modus Modus Deci: 


Decimandi, or one Thing pay'd for Tithes mandi. 
in Satisfaction and Diſcharge of another; 
and Things may be made Tithable in Kind, 
which in their own Nature are not ſo; ſo 
Cuſtom has a great Influence upon the Form 
and the Manner of Tithing, and in many 
Places and Caſes dires the Time, the Place, 
and the Order or Method of Payment. 

| N 2 And 
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De non Deci- And as Cuſtom may make Things Tithe. 
mando <whert able, which of their own Nature are not 
good, Tithable; ſo the Cuſtom of a Country, 
Province or Hundred, may Diſcharge the 
Payment of Tithes for Things, which in 
their own Nature are Tithable ; ſo that 
there be a Competency for the Maintenance 
of the Miniſter beſides. And fo it was ad- 
judged in the Cafe of Hicks and Woodſar. 
Mich. 6 N. M. B. R. See 4 Mod. 336, 340. 
Cumb. 403. 2 Salk. 655. Skin. 560. | 
So a Cuſtom to be exempted from the 
Tithe of Underwood, uſed within a Pariſh 
for Fencing of Corn, is good; but it is ſaid 
you muſt Auk that the Tithes of the Corn 
are paid by you to the Parſon, See 4 Mod. 
341, 342, Ge. 
And yet it has been adjudg'd, that Tithe- 
Wood is not due of Common Right, but 


of Mills, Sc. Cumberb. 404. Lide ante. 
The Wilds of And note; the Cuſtom of the Vilds of 
Kent, &. Kent and Suſſex, is to be free from the 
Payment of Tithe-Wood, or any Thing in 

Lieu of it. See Hob. 266. 2 Bulſt. 245. 
And ſo in ſeveral Countries they pay no 
Tithe of their Milk. Quzre if they are alſo 
diſcharged of the Tithe of Cheeſe ; and ſee 
Dr. & Stud. cap. ult. 1 Roll, Abr. 642. B. 1. 

and P. 5, 6 8. 

So Tithe-Fiſh are not due of Common 


| | payable only as a Cuſtomary Tithe; and fo 


1 Right, but only by Cuſtom. 6 Mod. 223. 


| And where Tithes are due of Common 


| 341, 344. 


1 Lev. 179. | 
Right, and where by Cuſtom ; ſee 4 Md. 
But 


„ „ 2. 


out proving it, ut dicitur. 4 Mod. 422. 


ſome certain Dimenſion of Place to exiſt 
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But it is laid down as a general Rule, 
that a Country or Hundred cannot preſcribe 
in nom Deuimando, for Things Tithable of 
Common Right; but otherwiſe it is of Things 
not Tithable of Common Right. Sa/k. 655. 


4 Mod. 336. | | 
But there ſeems to be a Difference be- Difference bg: 


tween Cuſtom and Preſcription. For tho” tween Cu, 
a Layman cannot preſcribe in non Deciman- 2 Preſcripe 
do, yet a Cuſtom may excuſe a Layman from 
the Payment of Tithes. See 4 Mod. 341. 
Alfo a Layman may preſcribe to have 
Tithes. See 2 Mod. 320, 321. 
And ſo in the Caſe of Payne verſ. Brig- 
ham, in Lutwich's Rep. Mich. 36, 37. Car.2. 
& 1 Fac. 2. it was adjudged, that a I 
man may well alledge a Seiſin in Fee"of 
Tithes: But that he could not entitle him- 
ſelf thereto without ſhewing how. 
So in an Action on the Statute 1, 2 Ed. 6 
for not ſetting out Tithes, it is ſufficient to 
declare, That he was Proprietarins, without 
ſewing a Title; but he cannot recover with- 


Now the preciſe Difference between a 
Cuftom and Preſcription (though they of- Cufor deſeri- 
ten ſeem to be confounded in our Books) bed, Se. 
is this, vix. 

Every Cuſtom is local, and muſt have 


in: And therefore in pleading, Cc. muſt 
be —_— to be within ſome certain Pro- 
vince, Country, Hundred, City, Oc. in 
particular ; for if it be a general Cuſtom 
through the Kingdom, it is Common Law. 
And ſuch Cuſtom muſt be common to all 
N 3 within 
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within ſuch Limits. But if it be confined to 
any Perſon or Perſons certain, or to a Houſe, 
Land or other Thing, there it becomes a 


Preſcription, which is a younger Daughter 


to Cuſtom. 
Of pleading a And therefore the Manner of pleading a 
Cuſtom, Cuſtom is to alledge, that within ſuch a 


Country, Hundred, or 'Town there is, and 
from the Time whereof the Memory of 
Man is not to the contrary, there hath been 
ſuch a Cuſtom uſed and approved in the 
ſame, that is to ſay, That, Ec. and ſo ſet- 
ting forth the Cuſtom as it is. 
and Preſcrip But when you plead a Preſcription, you 
tien only alledge, that you and all thoſe whoſe 
Eſicge you have in ſuch and ſuch Lands, 
have Time out of Mind, paid ſo much an- 
nually to the Parſon of D. in full Satisfac- 
tion, Exoneration, and Diſcharge of all the 
Tithes ariſing upon the ſaid Lands, c. 
From whence it appears, That, ſtrictly 
ſpeaking, Cuſtom and Preſcription differ in 
theſe Particulars. 1. Cuſtom is local, and 
muſt be limited and confined to ſome cer- 
tain Place ; Preſcription is at large, and 
not confined to a Place. 2. Cuſtom is com- 
mon to all the Perſons and Lands within the 
Limits where it is alledged, but Preſcrip- 
tion is only applicable to certain Perſons or 


Things, 
Wherein they But yet in this they both agree, viz. 
agree, they mult be conſtant without Interruption, 


and perpetual from the Time whereof the 
Memory of Man is not to the contrary ; 
for if there hath been frequent Interrupti- 
ons, there can be no Cuſtom or Preſcrip- 

ab - tion 


tion obtained; but after a Cuſtom or Pre- 
ſcription is once duly obtain'd, a Diſturbance 
or Interruption for ten or twenty Years 
ſhall not deſtroy it. For multiplex Interrup- 
tio nos tollit Præ ſcriptionem ſemel obtentam. 
1 Inſt. 114. 2 Inſt. 653, 654. 


But here we may obſerve, that though Time of Pr 
the Civil and Canon Law do in ſome Caſes /cription. 
take Notice of Cuſtom and Preſciption, 


yet. herein they differ from the Common 
Law ; for they allow a Uſage for forty 
Years to be a good Cuſtom or Preſcription, 
founding their Judgment upon a Decretal 
Epiſtle of Pope Alexander the Third, Anno 


1180, But this Kingdom never allowed of 


that Epiſtle, or yielded any Obedience to 
it. And therefore all Cuſtoms and Preſcrip- 
tions, as well Spiritual as Temporal, if ever 
they come to be tried at the Common Law, 
as all (Cuſtoms and) Preſcriptions concern- 
ing Tithes, (if they are controverted) ought, 


muſt be proved to have been uſed be- How proved. 


yond the Memory of Man to the con- 
trary. For if any Man living, or any Au- 
thentic Record or other Evidence, prove-it 
was otherwiſe at any Time fince the firſt 
Year of King Rich. 1. i. e. Anno 1189. the 


Cuſtom or Preſcription muſt fail. See 


2 Inſt. 653. 
And we may further obſerve, that both 


Cuſtom and Preſcription, with Reſpect to 
Tithes, may be either de modo Decimandi, 
or de non Deci mando; as to Cuſtoms and 
Preſcriptions de modo Decimandi, none at this 
Day do diſpute; and it has been alſo fre- 
quently adjudg'd, that a Cuſtom de uon De- 
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cimando may be good, either in Reſpect of 
this or that particular Place or Land, (as 
Lands diſcharged by Statute, Oc.) or in 
Reſpect of this or that particular Tithe ; 
ſo that a County, or Part of a County, as a 
Hundred, Town, Oc. ſhall not pay any 
ſuch Sort of Tithes, as Wood, or the like, 
provided there be a ſufficient Maintenance 
for the Miniſter as aforeſaid. See 1 Roll, 
Abr. 653, 654, & ante. | 
Bakers free of And upon this Reaſon ſeems the Caſe 
Tube ef Mill. to be adjudged, that a Cuſtom for Bakers, 
within two Hundreds, not to pay any thin 
for Tithes of new erected Mills, for the Uſe 
of their Trade, Ec. was a good Cuſtom, 
1 Roll. Abr. 654 But ſuch Cuſtom is ſaid 
not to be good for a ſingle Pariſh ; nor in- 
deed can any Pariſh properly preſcribe, or 
claim by Cuſtom, ſeeing Pariſhes were erec- 
ted within Time of Memory. 
Nun of Euer So on the like Reaſon, where one was 
ſu'd in the Eccleſiaſtical Court for the Tithe- 
Milk of Ewes, he ſuggeſted for a Prohibi- 
tion, that, by the Cuſtom of the Country, 
no Tithes of the Milk of Ewes had been 
paid within the Memory of Man, and a 
Prohibition was granted thereupon. See 
1 Roll. Abr. 654. 

It has been alſo adjudg'd, that no Tithes 
of Underwood ſhall be paid in forty Pariſhes 
within the Wild of Suſſex, nor in all the 
Wild of Kent. Ibid. 653, 654. And the like 

Preſcription has been allowed in other Par- 
Cn, as before is, and hereafter will be 
es - + "AR 
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But further, To ſhew what Influence Cu- 
ſtom and Preſcription have in the Caſe of 
Tithes, and the Manner of Tithing, let us 
conſider the ſeyeral Statutes that allow and 
approve the ſame. | 

And firſt, by the Statute 27 H. 8. before- Stat 27 H. 8 
mentioned it is Enacted, That every Subject 
of England, &c. according to the Eccleſiaſtical 
Laus and Ordinances of the Church of Eng- 
land, and after the laudable Uſages and Cu- 
ſtoms of the Pariſh or other Place, where he 
dwelleth, or occupieth, ſhall yield and pay his 
Tithes, Offerings, and other Duties of Holy 
Church, &c. 4 

By this Statute the legal Eccleſiaſtical Ca- 
yons and Conſtitutions are affirmed, as to 
the Payment of Tithes; but in ſuch Caſes 
where they are contrary to the Common 
Law, or Cuſtoms of the Place, they do not 
bind. And in the next Place, this Act al- 
lows and confirms all Uſages and Cuſtoms 
of the Place where the Tithes ariſe, which 
are to be preferred before all Eccleſiaſtical 
Canons and Conſtitutions in the Manner of 
Tithing. | 

The next Statute is that of 32 H. 8. c. J. Stat. 32 H. 8. 
whereby it is Enacted, That every Perſon, 
&c. ſhall fully, truly and effectually ſet out, 
yield, and pay all and ſingular Tithes and 
Offerings aforeſaid, according to the lawful 
Cuſtoms and Uſages of the Pariſhes and 
Places where ſuch Tithes or Duties ſhall grow, 
ariſe, come or be due. 

This Act alſo confirms the lawful Cu- 
ſtoms and Uſages in the Caſe cf Tithes, &c. 
And ſo doth | 
: The 
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Ed. 6. 
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The Stat. 1, 2 Ed. 6. c. 13. which Enacts, 
That every of the King's Subjetts, ſhall from 
benceforth, truly and juſtly, without Fraud or 
Covin, Divide, ſet out, yield and pay all 
manner of their predial Tithes in their proper 
Kind, as they ariſe aud happen, in ſuch Man. 
ner aud Form as hath been of Ryght yielded 
and pay'd within forty Tears next before the 
making of the ſaid Att, or of Right or Cu- 
ſtom ought to have been paid. 

Note; This Act extends only to Predial 
Tithes, and in general ſeems to intimate 
three Things in the dividing, ſetting out, 
and Payment of Tithes. 


1. Such Predial Tithes as of Right ought 
to be paid : And, 

2, Such, as by Cuſtom ought to be paid, 
are to be divided, ſet out, and yielded. 

3. The Manner and Form of Payment to 
be as of Right had been within forty 
Years precedent. 


Upon this Branch of the ſaid Statute, as 
relative to that of 31 H. 8. it is, That if an 
Abbot or Prior were ſeized of, Lands diſ- 
charged of Tithes, he that is now Farmer 
or Tenant of ſuch Land, ſhall be admitted 
to preſcribe in non Decimando. See Moor 
219. E poſt. 

Alſo by the ſame Statute, tis further 
Enacted, That at the Tithing Time of predial 
Tithes it ſhall be Iawful for every Party to 
whom any ( ſuch ) Tithes ought to be paid 
(i. e. either Layman or Clergyman) or his De- 
puty or Servant, to come upon the Lands, and 


ſee 
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fee the ſaid Tithes ſet forth and ſevered from 
the nine Parts, and the ſame Quietly to take 
and carry away. | 

And Note; this Branch or Clauſe of the Serting beg 
ſaid Act, as to the taking and carrying a- forth. 
way, ſeems only Declarative of the Com- 
mon Law; but as to the coming upon the 
Lands to ſee the ſame ſet out, it ſeems to 
be a new Authority given by this Law; for 
the Owners of the Land are de jure bound 
to ſer forth their Tithes duly and rightly ; 
and if they fail therein, the Parſon, Vicar, 

c. hath his Remedy, by Action on the 
Caſe, or otherwiſe. See 2 Roll. Abr. 302. 

Ne. 19. | | 
But if the Pariſhioner do duly and truly Pana, &e. 
ſer forth his Tithes, although the Parſon, — — * 
Vicar, Cc. be not preſent, or have no No- Vide poſt. 192. 

tice given him to be preſent at the ſetting 

forth of the Tithes; yet this, before this 4 
Statute, had been a good ſetting forth. p 
And fo it is ſince the making of the Sta- | 
rute, for thereby it is only lawful for the 
Parſon, Cc. to come on the Land to fee 
them ſer forth, but he is bound to take No- 
tice of the Time at his Peril. See Spencer's 
Caſe in Noy's Reports. 2 Ventris 48. 1 Roll. 
Abr. 643. X. 1. 

And f a Pariſhioner ſets forth his Tithes, 
and fevers the Tenth from the nine Parts 
juſtly and truly, though he does not give 
either a perſonal Notice to the Parſon, or 
a Je Notice in the Church, of the Time 
of ſetting, them out, ſo as the Parſon may 
be preſent thereat, and ſee that it be juſtly 
done; yet this is a good ſetting out, Ec. 

9 as 
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as was adjudged on Writ of Error. See 


2 Damv. 595. | 


Vet it muſt be acknowledged to be a fair 
and juſt Way, not only to give the Parſon, 
Ec. Notice of the Time intended, but alſo, 
if conveniently it may be, to ſet them forth 
in the Preſence of him or his Deputy. 

And note; this Clauſe is warily penn'd in 
the ſingular Number, impowering only the 
Parſon himſelf or his Deputy, or Servant, 
to come upon the Land to ſee the Tithe ſer 
forth ; but he muſt not come with a greater 
Number. See Degg 272. 

Alſo the Parſon, Vicar, Impropriator or 
Farmer cannot come himſelf and ſet forth 
the Tithes without the Licenſe and Conſent 
of the Owner of the Corn, Graſs, Hay, Ec. 
For if the Parſon, Vicar, Sc. ſhall of his 
own Head tithe the Corn, Graſs, Hay, &c. 
of any Landholder within his Pariſh, Ec. 
and thereupon carry it away, he is a Treſ- 
paſſer, and an Action will lie againſt him for 
it. See 1 Jon. 90. 

Note; it was found upon a ſpecial Ver- 
dit, That A. a Parſon had made B. his 
Deputy, or Collector of the Tithes within 
his Pariſn, and that B. the Deputy had li- 
cenſed the Owner to carry away his Corn 
without ſetting forth of the Tithes: But the 
Court held clearly, that the Licenſe was 
void. See Plowd. 104. and Noy, in the Caſe 
of Brickendine, &c. pag. 134. See ib. 126, 
152. 2 Inſt. 649. | | 

A Pariſhioner privately ſets forth his 
Tithes, and takes Witnefles of it, but im- 
mediatehy afterwards carries the Tithes * 
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the reſt of the Corn, Sc. away; adjudg'd, 
This was not a ſetting forth within the Sta- 
tute; for the Words thereof are, truly and 
juſtly, without Fraud or Guile; one Baker's 
Caſe, See Rep. Canon 381. Ney 126, 152. 
2 Leon. 101. 1 Brownl. 34. | 

So if a Pariſhioner ſells his Corn or Grain 
upon the Lands, and afterwards the Vendee 
by Command of the Vendor, takes away Taken by Ves- 
the Corn, Ec. being ſevered, without ſet- “ 
ting forth the Tithes, the Parſon may well 
have an Action againſt the Vendor upon 
this Statute, and ſhall not be compelled to 
ſue the Vendee, who, it may be, is not 
known to him ; and the ſetting forth is not 
Traverſable. Vid. See Ney 152. Brownl. 34. 
2 Inſt. 649. | 

But if the Tithes in ſuch Caſe be once 
duly ſevered, and after taken away by a . 
Stranger, the Parſon cannot Sue the Owner, 
but may Sue ſuch Stranger at the Common 
Law only. See 3 Keeb. 846. Moor 913. 3 
Co. 607. 4 Leonard 7. 1 Sid. 92. | 

Alſo, 1 two Parſons have Portions of Tale, by 
Tithes by Halves in one and the ſame Pa- . 
riſh, this Statute does not oblige the Pa- 
riſhioner to divide the Tithes by Halves, or 
to ſet out the ſeveral Parts ſingly; but 
ought only to divide and ſet out the Tenth 
entirely; and the two Parſons are to come 
and divide ſuch Tenth between themſelves, 
according to their ſeveral Rights; and ſo it 
was adjudged when five Perſons joined in an 
Action of Debt, upon this Statute. Sce 
Latch 228, 


So, 
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as was adjudged on Writ of Error. See 
2 Danv. 595. n 

Vet it muſt be acknowledged to be a fair 
and juſt Way, not only to give the Parſon, 
Ec. Notice of the Time intended, but alſo, 
if conveniently it may be, to ſet them forth 
in the Preſence of him or his Deputy. 

And note; this Clauſe is warily penn'd in 
the ſingular Number, impowering only the 
Parſon himſelf or his Deputy, or Servant, 


to come upon the Land to ſee the Tithe ſet 


forth ; but he muſt not come with a greater 
Number. See Degg 272. 

Alſo the Parſon, Vicar, Impropriator or 
Farmer cannot come himſelf and ſet forth 
the Tithes without the Licenſe and Conſent 
of the Owner of the Corn, Graſs, Hay, 6c. 


For if the Parſon, Vicar, Sc. ſhall of his 


own Head tithe the Corn, Graſs, Hay, Gs. 
of any Landholder within his Pariſh, Ge. 
and thereupon carry it away, he is a Treſ- 
paſſer, and an Action will lie againſt him for 
it. See 1 Jon. 90. 1 185 
Note; it was found upon a ſpecial Ver, 
dict, That A. a Parſon had made B. his 
Deputy, or Collector of the Tithes within 
his Pariſh, and that B. the Deputy had li- 


cenſed the Owner to carry away his Corn 


without ſetting forth of the Tithes: But the 
Court held — that the Licenſe was 
void. See Plowd. 104. and Noy, in the Caſe 
of Brickendine, &c. pag. 134. See ib. 126, 
152. 2 Inſt. 649. 12 * 4 
A Pariſhioner privately ſets forth his 
Tithes, and takes Witnefles of it, but im- 
mediately afterwards carries the Tithes * 
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the reſt of the Corn, Ec. away; ad jud — 
This was not a ſetting fortli within 
tute; for the Words thereof are, truly = 
22 without Fraud or Guile; one Baker's 
See Rep. Canon 381, Ney 126, 132. 
2 Leon. 101. 1 Brownl. 34. 
So if a Pariſhioner ſells his Corn or Grain 
pon the Lands, and afterwards the Vendee 
5 js * the Vendor, takes away 2. 2 by Ver- 
the Corn, Sc. being ſevered, without ſet- e 
ting forth the Tithes, the Parſon may well 
have an Action again the Vendor. upon, 
this Statute, and not be com 
ſue the Vendee, who, it may be, is not 
known to him ; and the X24. forth is not 
2 Eid. See . 152. n 34 


ny if the Tithes in ſuch Caſe be once W 
duly ſevered, and after taken away by a aaa 
Stranger, the Parſon cannot Sue the Owner, 
but may Sue ſuch Stranger at the Common 
Law only. See 3 Keeb. 846. Moor 914. 3 
Cro. 787 Leonard J. 1 Sid. 92. 

Alſo, 1 two Parſons have Portions of Tithes by 
Tithes by Halves in one and the ſame Pa- Ah 
riſh, this Statute does not oblige. the Pa- 
riſhioner to divide the Tithes by Halves, or 
to ſet out the ſeveral Parts ſingly; but 
ought only to divide and ſet out the Tenth 
entirely; and the two Parſons are to come 
and divide ſuch Tenth between themſelves, 
<= to their ſeveral Rights; and ſo it 
was adjudged when five Perſons joined in an 


Action of Debt, upon __ Statute. See 
Latch 228. 


So, 
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To be reap'd, So, tho' a Pariſhioner be bound De Furs 
cut, c. to reap of cut his Corn, Hay, Gr. and fur. 
ther by this Statute, to ſet forth the Tithes; 
yet havitig duly ſet them forth, he is not 
bound to watch or guard them from bei 
Stollen or Eaten ; but the Parſon is bo 
to take care of them, and to carry them a. 
way in convenient Time; Por, if through 
his Neglect to carty them away, the Tithes 
are eaten or loſt; he ſhall not have'Tithes 
. And if in fiich Cafe he Sues the Pa. 
ſthioner who has . duly ſet them fotth 
in che Spiritual Court, and the Pariſhioner 
offers the ſpecial Matter by Way of Plea 
there, and they refuſe to allow of ſuch Plea, 
a Prohibition lies. See Noy 31. 2 Leon. 101. 
The Parſom, The Parſon of A. libell'd for Tithes of 
after ſet ot, to Hay, Bc. and thetein alledged, That the 
ale care git, Cuſtom of the Pari Kath been, Ec. That 
he who has Corn witHin' the, Pariſh ought 
to reap the ſame, and alſo the Tithes of 
the Parſon, and xo make them into Cocks, 
and to preſerve them until the Parfon ſhall 
carry them away; and a Prohibition was 
ted; for tho! che Pariſhioner ought 4: 
ure to reap the Tithe Corn, as has been 
often adjudged, yet he is not bound to put 
up in Cocks, much leſs to guard the Par- 
ſon's Tithes. See Ny, Dr. Bridgeman's 

Cale... N 78 2 

and carry it Alſo, if the Parſon does not carry the 
away in Tm. 'Tithes away in convenient Time, an Action 
on the Caſe (or it ieems Treſpaſs, ſed Quere) 
will lie againſt him. See 1 Roll. Abr. 643. 
X. 2. 2 Danv. And herewith agrees Dr. 


Bridge mans Caſe in My, where ſuch an 
Action 
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. unleſs the Pariſhioner has duly ſet forth his 
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Action was brought by one Wiſeman againſt 
the Rector of Landen in Eſſer, for not ac- 
cepting, or taking away the Tithe of Cheeſe, 
and as it ſeems, in that Caſe, without any 
ſpecial Damage ſhewn. 6 090 306 TO Nun! 'T: 2 3 
And yet in the Caſe of Seman and Chaney Or All an lies. 
in Latch's Reports, the contrary ſeems to be 
held, . That the Action againſt the: Par- g es 
ſon for — — — on A 
lie, without ſhewing the fpecia mage. 
That Caſe was bei 7 25012: \ 
The Owner of the Corn had duly fe On Damage 
out his Tithes, but the Owner of the Laud Heu. 
took them as Damage Feaſant; bũt in tjge 1 
Declaration twas not ſheum how: long the 
Corn remained on the Groimmd; and the ö 
uſual, Courſe is, That, if Tithe beàſet our; 
and the Parſon take it not away in due 
Time, the Party mall; have an Action on the 
And by the Court a Man cannot di- 
rain Shocks, of Cors orbut he may diſtrain 
a Stack Damage Feaſant a hut ſay they, in 
this Caſe it ãs not ſhe wn hew long the Corn 
remained on the Ground; and therefore it 
does not appear that he was damnified; See 
Stile 342, 348. and Hugbe's Abr. 329... 
And. tis ſaid, That no Action will lie a. Notice where 
gainſt the Parſon, Vicar, 6c. in that Caſe, J. 


Tithe, and given Notice thereof to the Par- 
ſon, Sc. See Degg 233. 
After the Tithes are duly ſet out, the $4 iy the Par- 
Parſon may, by the ſaid Statute, have an n, if talen 
Action of Treſpaſs, if any take them away; 
but if only a Stranger ſets them out, that | 
ſettles no Property jn the Parſon, ſo as he 
85 | cannot 


' 


4 0 cannot in that Caſe have an Action for ta- 
=_ king them away. See Steman's Cat, in 
1 Latch. 
i Yet Quere if ſuch ſetting out by a Se 

ger may not be with a fraudulent Intent; for 

in ſuch Caſe I conceive an Action will le 
| againſt him in whom the Fraud is. 
How to be cor- — thie Parſon, © Vicar, 63. may carry 
ried away. his Tithes from the Ground where they 
grew, either by the Common Way, or by 
any other Way, which the Owner of the 
Land uſes when he takes' away the nine 
Parts. See 1 Roll. Abr. 643. X 3. 
W, ys fer And if the Owner of the Soil; (or Corn, 
Kc. an Aion G.) after he has duly ſet forth his Tithes, 
lies, &. will ſtop up the Ways, and not ſuffer the 


Parton, Ge to carry wth his es or 
will not permit him to 
ſtack the Tithes upon the Land; wh 15 no 


good ſetting forth of the Tithes; Without 
Fraud, Sc. — the ſaid Statue. 

And in ſuch Caſe I eonceive, the Parſon 
Sc. or other Owner, or Farmer of the 
Tithes, may have an Action upon the ſaid 
Statute, and recover the treble Value, or he 
may have an Action of the Caſe for ſuch 
Diſturbance, or he may break open the 
Gate, Fence, Ec. which hinders him; but 
in ſuch Caſe he muſt be cautious that he 
commit no Riot, nor break any Gate, 
Rails, Lock, Hedge, E9c. more than is ne- 
ceſſary for his Paſſage. See 1 Baulſr. 108, 

Alſo the Parſon when he comes with his 
Wains, Carts, 'Teams, or other Carriages, 
to carry away his Tithes, muſt not ſuffer 
his r Oxen, c. to eat and 9 
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the Graſs growing in the Grounds where 
the Tithes ariſe; much leſs the Corn there 

owing or cut ; but if his Cattle (as it can- 
not well be avoided ) ſhall in their Paſſage, 
againſt the Will of the Drivers, here and 


193 


there ſnatch and eat ſome of the Graſs, Cc. 


this ſurely is excuſable, becauſe involuntary, 


- Alſo Note, that a Parſon, | Vicar, &c. 


may de Commumi Fure, after the Tithes are 


ſer forth, come upon the Land himſelf, and 


with his Servants, and there ſpread abroad, 
dry, and ſtack his Corn, Hay, Sc. in any 
convenient Place-or-Places, upon the Ground 


where the ſame grew, till they are ſufficient= 7; 


ly weathered, and fit to be carried into the 
Barn, Sc. (But he muſt not take a longer 
Time for the doing thereof, than is conveni- 
ent and neceſſary.) 1 Roll. Abr. 643. X. 2. 
and 3. 1 Roll. Rep. 220, 8 8 
And if the Tithes are not carried away 
from the Land in a convenient and reaſon- 
able Time after their ſetting forth, the Pa- 
riſhioner, or Owner of the Land, may either 
have his Action, or Diſtrein them as Da- 
mage Feaſant. See 3 Buls. 336. Cro. Car. 
63. Latch 8. 1 Danv. 206. p. 36. 


But what ſhall be ſaid a convenient and What 4 conve- 
neceſſary Time, the Law doth not, nor can wien Time. 


define ; for the Variation of the Weather, 

the Quantity of the Tithe, Corn or Hay, 

2 a other Circumſtances are to be con- 
er 


Parſons tray 


ſpread, dry, 


and ftack the 


And therefore what. ſhall in this, and all How Deter- 
other like Caſes, be ſaid to be a reaſonable wi. 


or convenient and neceflary Time, is to be 
determined by a Jury, it the Point be in 
O Iſſue 
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Parſon ob- 
ſtructed, is a 
Sub ſtract ion. 
2 Roll. 284. 
F. 21, 


Suits in the © 


Spiritual 
Court, &c. 


The Law ok Tithes, &c. 
Iſſue to be Tried by a Jury; but if it come 
to be determined upon a Demurrer, or other 
Matter in Law, there the Judges of the 
Court where the Cauſe Depends, are to re- 
ſolve and determine the ſame. See 12 E. 4 
6. 4. 1 Roll. Abr. 643. X 2. wy 

And if the Pariſhioner doth duly ſet forth 
his 'Tithe of Hay or Corn, Sc. and will not 
permit the Parſon, Vicar, c. to make the 
Hay, or to ſpread and dry the Corn as he 
ought; this, (by Virtue of the ſaid Stat. 
1 & 2 Ea. 6.) amounts to a Subſtraction of 
Tithes, and the Parſon may Sue for the Sub- 
ſtraction of ſuch Tithes in the Spiritual 
Court; and no Prohibition lies in this Caſe. 
But after the Tithes are duly ſet forth, they 
become Lay Chattle, and the Parſon can Sue 
him that takes them away, at the Common 
Law only. 2 Danv. 295. See Moor 912, 1 
Leon. 39. 1 Roll. Rep. 56. 2 Roll. Rep. 440. 
Cro. Eliz. 697. 13 Co. 23. Latch 8. 

But touching Suits for Tithes either in the 
Spiritual Courts, or at Common Law, G. 
ſee hereafter in its proper Chapter, where 
we ſhall more fully conſider the ſaid Stat, 1 
& 2 Ea. 6. and the other Statutes that have 
been made in Conſequence thereof, for the 
Recovery of Tithes, vix. Stat. 7 8 Vz. 
c. 6. and Stat. 7 8 V. 3. c. 34. and Stat 
1 Geo, 1. c. 6. . rie 
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charged of Tithes at Common 
Law, viz. Antient Demeſne 
Lands, Barren Lands, Foreſt 
Lands, Waſte Lands, Derelict 


ner and Means whereby Abby 
Lands became diſcharged, viz. 


I. By the Popes Bulls or 
Grants. 2. By Compoſitions 


tion. And + By Unity of Poſ- 
ſeſſion. With the Authorities 
and Reaſons of each at large. 


| \ 
E intend in this Chapter to treat 
more particularly of Cuſtom and 
Preſcription, as well in Caſes De non Deci- 
mando, as in thoſe De Modo Decimandi ; and 
alſo ſhew the ſeveral Ways and Means 
whereby certain Lands. at the Common 
Law are, or have been, diſcharged from the 
Payment of Tithes. But firſt, a Word or 
two may ſeem neceſſary, in Order to ſhew 
what Kind of Lands are, or have been, ſo 

diſcharged by Common Law. 
O02 And 
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Real. 3. Cuſtom or Preſerip. 
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What Lands were originally dif} 


Lands, &c. alſo the Man- 


What Lands 


at Common 

av were 
diſcharged of 
Tithes. 4 
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Antient De- 
meſne Lands. mon Law, none of the Lands that were An- 


And firſt, I conceive, that by the Com- 


tient Demefnes of the * Crown, and where. 
of the — was ſeized jure coronæ, and not 
in his Perſonal Capacity, ought to pay any 
Tithes, while the Lands continued in the 
Hands of the King, or his Farmers, or Te. 
nants. Vide infra. | 

For theſe Lands having been ab initis 
appropriated ſolely to the Support of the 
Honour and Dignity of the Crown in its 


politick Right, were by our Anceſtors e- 


ſteemed in all Reſpects as ſacred and un- 
alienable as any Lands given to the Church 
or Churchmen, and in a Chriſtian State 
may as truly be denominated Terra Dedit: 
Deo, (i. e. Land conſecrated or given to 
God) as the other, | 

And hence it is, that we find, in our Com- 
mon Law Books, Opinions advanced, that 
neither the King himſelf, nor the Parla- 
ment, could any Way alien, bind, charge, 
or incumber thoſe Lands. And no Won- 
der. For W 

Any Attempt in the King to do it, would 
have been contrary to his Coronation Oath; 
and if the Parliament ſhould endeavour it, 


it would have been contrary to their Oath 


of Allegiance. No Grants of our ancient 
Kings ever bound thoſe Lands to the Pay- 
ment of Tithes; nor were Tenants in Antient 
Demeſne repreſented in Parliament, and 


* That Crown Lands were originally free from the Pay- 
ment of Tithes; ſee Prynn's Hiſt. of King John, Os. 
Tom, 3. pag. 70, 71, 72, 89, 90, 94, &c. 

; 4 8 there; 
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therefore not bound by the General Words 
of any Statute, nor by any Papal Canons, Sc. 

But I ſhall forbear to offer what I further 
might under this Head, till call'd on. 

As to Barren Lands, Heaths, Commons, 
and Waſte Lands, and the like of that Kind, & 
I conceive, that no Tithes at the Common 
Law either did, or poſſibly could be paid of 
ſuch Lands. For the Rule is, ubi non eft 
annua renovatio ibi Decime ſolvi non decent, 
. e. Where there is not a certain annual 
Increaſe, there no Tithes ought to be paid, 

And this Rule is ſo clear in the Caſe of 
Barren Lands, or Heath, or Waſte Grounds, 
Sc. That the Stat. 2, 3 Ed. 6. c. 13. has 
provided, 'That although the ſame ſhould be 
improved, and converted into Arable or Mea- 
dow, Sc. Yet no Tithes ſhould be paid there- 
of *till ſeven Years after ſuch Improvement. 
See the Statute hereafter, Chap. 7 and 8. 


And as in the Caſe of Antient Demeſne Weed lands. 


Lands, and Barren Lands, Sc. no Tithes 

were to be paid at Common Law; ſo I con- 

ceive (for the Reaſons aſſigned in both the 

former Inſtances) no Tithes ought to be paid 

for Foreſt or Woodlands, that are not Su 
cr duc. 


For firſt, ſuch Foreſts and Woods being Note aZ E- 

Nurſeries of Timber-Trees, and , Landi 
conſequently of a publick Benefit to the Na- i 
tion, it was held, that the publick Good , * eg 


ought not to be leſſened by the Claim or In- Demeſue. 


the proper 


tereſt of particular Perſons, eſpecially for 
that the Church in general, as well as the 
State, were intereſted in the Preſervation of 
thoſe Nurſeries. 
WIT: But 


The Law of Tithes, &. 197 


The Law of Tithes, &c. 


But ſecondly, here was no Aunua Reno- 
vatio, and ſo thoſe Lands not falling within 
that Rule of Tithing, no Tithes could be 
paid for the ſame. For Tithes properly are 
to be paid in Kind, but where there is no 
annual Renovation, Nothing can ariſe where- 
of Tithes may be paid in Kind; and where 
Nothing can be annually paid in Kind, I con- 
ceive no Modus Decimandi can be good. For 
that were to ere& a Modus eſſendi for a Nu. 
entity; and therefore I conclude the Lands 
before-mentioned to have been diſcharged, 


as in non Decimando, i. e. freed from all Tithes, 


by our antient Common Law. 

And the like may be ſaid of Extrapan- 
chial and Dereli# Lands. | 

Indeed ſuch Lands, as we call Abby Lands, 
ſeem to me to fall under another Conſiders 
tion; they were not ſuch Lands as were ex- 
empted, either by their own Nature, or 
from any publick Benefit that was intended 
to the Nation in their original Donation, 
being given as Free Alms only to particular 
Orders or Societies of Men, and thoſe not 
always Ecclefiaſtick. (For the Templars and 
Hoſpitalers were not ſo.) And ſometimes to 


Aliens and Foreigners, as moſt of the Cifer- 


tian Order were; ſo that it was neceſſary 
their Exemptions and Diſcharges from Tithes, 
which could not be founded on the Common 
Law, ſhould have ſome other Means or Me- 
thods for their Support. | 

But theſe Men having per Fas & Nefas 
obtained large Endowments of Lands, on 
their Abbies, Monaſteries and Houſes, were 
very earneſt to have thoſe Lands exempted, 

| no 
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not only from all ſecular Duties, but alſo 
from all ſpiritual Charges, and conſequently 
from the Payment of Tithes. For at fi 
they were forced to bear that Burden, e- 
qual with Laymen, notwithſtanding their 
Pretence to Religion. 

Our Parliaments, and the Temporal 
Power were averſe to ſuch particular Ex- 
emptions, which in Effect burdened the 
People with what thoſe Men were unwilling 
to bear; whereupon they ſolicite the Pope, 
and by his Favour obtained thoſe Bulls and 
Papal Grants, which were the Foundation 
of their being exempted from the Payment 
of Tithes. And hence it is commonly ſaid 
in our Books, that thoſe Lands were origi- 
nally privileged or diſcharged from the Pay- 
ment of Tithes, by four Ways or Means, at 
Common Law. 


1. By Bulls or Grants of Popes, or Ca- 
nons of Councils. (Not a Word of Kings 
or Parliaments.) 

2. By Compoſitions Real (i. e. the Conſent 
of all Parties concerned.) 

3. By Cuſtom or Preſcription, ( ſomething 

of which you have before.) 

4. By Unity of Poſſeſſion, (which is a Kind 
of Preſcription.) _ 


Of each of theſe in their Order. 
It appears that antiently there were many What 46by 
and large Eſtates belonging to Abbies, Mo- L. at i 

naſteries, Ec. which were, either by the charged. 
Popes Bulls or Canons, wholly exempted a 
from paying Tithes, as all the Lands be- 
longing to the Ciftertian Monks and the r- 
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Popes 
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when, &c, 


Four Privile- 
ged Orders, 
Ciſtertiaus, 
Templars, 
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monſtratenſes; and ſo were thoſe of the Knights 
Templars, and Knights Hoſpitalers, of the Or. 
der of St. Fob of Feruſalem. 

But yet, all Abbots and Priors, and other 
Chief Monks, originally paid Tithes, as well 
as other Men, till Pope Paſchal, at the 
Council of Mentz ordained, that they ſhould 
not pay Tithes de (agris vel) Laboribus ſuis, 
And this continued as a general Diſcharge, 
*till the Time of King Hen. 2. when Pope 
Adrian reſtrained it to three Orders only, 
viz. the Ciſtertians, the Templars, and t 
Hoſpitallers, and the Diſcharge, which the 
Premonſtratenſes had, was given them by 


Bull of Pope Innocent the Third; and this 


made up the four Orders, which are com- 
monly called the privileged Orders, for that 
they claimed a Privilege to be diſcharged of 


Tithes by ſuch Bulls as aforeſaid. 


But ſome of theſe Orders being only a 
Species of Lay-brethren, as the Knight: 
Templars and Hoſpitalers, whatever Exemp- 
tions they had for Nonpayment of Tithes, 
became in Time a Nuſance to the Church, 
and was in Effect a Depriving her of what 
ſhe has ſince claimed as her ſole and Divine 
Right. And therefore in the ſecond Coun- 
cil of Lateran it was provided, That the 
Privilege of the Templars, &c. ſhould not 
be extended to their Farmers, ne Eccleſia 
nimium gravaretur, Sc. See 2 Roll. Rep. 
Dickenſon v. Greenhball. 

In the ſeventeenth Year of Ed. 2. The 
Order of the Templars was diſſolved, and 
their Poſſeſſions given to the Order of St. 
Fohn of Feruſalem ; which, as I Gans 
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being done by Act of Parliament, they did 
not claim ſuch Privilege of 9 by any 
Bull or Grant of the Pope, or other Spiri- 
tual Canon, or Conſtitution; but they claim- 
ed it by Preſcription (which is private Com- 
mon Law) as appears by the Stat. Veſtm. 2. 
c. 24. Yet ſee 2 Brownl. Hurry v. Boyer, Rep. 
Can. 402, 403; where, tis ſaid, they had 
this Privilege from Rome, and that it was 
confirmed by divers Councils and Canons, c. 
But it ſeems clear to me, That no Diſ- Such Grants, 
charge of Abby Lands, whether the ſame o- © nt geod 


unleſs allow'd 


riginally were by either of the former Ways, — - I 
* Bull or Ax een Compoſition Real, = * Ar 
Unity of Poſſeſſion can at this Day be good, 
except it has been allow'd by Cuſtom or Pre- 
ſcription, or has the Authority of ſome Act 
of Parliament to ſupport it: And it has 
been reſolved, That in the Caſe of ſuch Ab- 
by Lands, as were ſo diſcharged, or came 
to the Crown by the Statute of Diſſolutions 
31 H. 8. it will be ſufficient to ſay in plead- 
ing, That they have been held Tithe-free 
Time out of Mind; and where it ſo ap- 
pears, ſuch Diſcharge, tho? originally made 
by the Pope's Bull or Grant, or by the Ca- 
nons or Conſtitutions of a Council, Sc. will 


be allowed for good at this Day. See Noy 
97. 1 Jon. 6, and 368. Hob. 295. 


And ſo, it an Abbot or Prior were ſeiz'd. 
of Abby Lands diſcharged of Tithes by 31. 
H.8. (u. 2 H. 8.) He, that is now Farmer 
(or Occupier) of ſuch Land, ſhall be admit- 
ted to preſcribe in non Decimando, by tlie 
Statute of 1, 2 Ed. 6. which Enacts, That 
none pay Tithes otherways than they were 7 4 

op 
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for forty Tears before: Which Words ſeem to 
have reduced all other Methods to meer 
Cuſtom and Preſcription. See Moor 219, 
Vide ante. 
But no Abbot or Prior could make ſuch 
Preſcription, whoſe Houſe was not founded 
before Time of Memory, 7z.e. 1 R. 1. or 1120. 
For that is the 'Time of Limitation of all 
Preſcriptions at the Common Law, as we 
have before ſhewn in the precedent Chap. See 
3 Keb. 45, 217. Raym, 225. 2 Roll. Abr. 269, 
Bulls, &c. But we may here obſerve, That ſuch Dif. 
* charges of I ithes by the Pope's Bull, or 
a naw! 3; Grant, were long ſince grievouſly co 
ed of by both = Clergy and Laity of this 
Kingdom, as appears from many Inſtances 
in our Hiſtories and Records, — Matt. Pa. 


ris, and Prynn's King Fobn, &c. 


And at Length, the Practice of purcha- 


ſing ſuch Bulls was reſtrained ſo, that it was 
made a Præmunire to put the ſame in Exe- 
cution, or to claim any ſuch Diſcharge by 

Virtue thereof, as appears by two — 
Statutes made in the Beginning of the py: 

of King H. 4. vis. : 

by Stat. 2. H. Stat. 2 H. 4. c. 4. which Enacts thus: 
4. 4 4. © tem, Foraſmuch as our Lord the King, 1 - 
© on grievous Complaint made to him in this 
© Parliament, (by the Commons) hath per- 
6 ceived, that the Religious Men of the 
© Order of Ciſteaux, (Ciſtertiaus Aliens) in 
© the Realm of En gland, have purchaſed 
© certain Bulls to be. quit and diſcharged to 
© pay the Tithes of their Lands, 'Tenements 
© and Poſſeſſions let to Farm, or manured 
© or accupied by other Perſons, * by 
them-· 
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ſed before the firſt Year of King Richard Ruh purcb- 
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© themſelves, in great Prejudice and Dero- 
© gation of the Liberty of Holy Church, and 
© of many Liege People of the Realm. Our 
© Lord the King, willing thereupon to or- 
© dain Remedy by the Advice and Aſſent of 
© the Lords Spiritual and Temporal, and at 
© the Inſtance and Requeſt of the ſaid Com- 
© mons hath ordained and eſtabliſhed, That 
© the Religious Perſons of the ſaid Order of 
6 Cifteaux ſhall ſtand in the State that they 
© were in, before the Time of ſnch Bulls 
© purchaſed, 

© And that as well they of the ſaid Or- Au other Or 
© der, as all other Religious and Seculars, ri. 
© of what Eſtate or Condition they be, which 

© do put the ſaid Bulls in Execution, or 
© from henceforth do purchaſe other ſuch 
© Bulls of new, or by Colour of the ſame 
© Bulls purchaſed, do take Advantage (there- 
© of) in any Manner; That Proceſs ſhall be 
made againſt them, and every of them, by 
Garniſhment of two Months, by Writ of 
Præmunire facias ; and if they make Default, 
or be attainted (thereof) then they ſhall in- 
cur the Pains and Forfeitures contained in 
the Statute of Proviſors, made in the thir- 
teenth Year of the ſaid King Richard. 

And by Stat. J. H. 4. c. 6. it was alſo En- 4rd 7H. 4 
acted, © That no Perſon, Religious nor Se- ©? 6. 
© cular, of what Eſtate or Condition that he 
be, by Colour of any Bulls containing ſuch 
© Privileges to be diſcharged of Diſmes (or 
© Tithes) pertaining to Pariſh Churches, 
© Prebends, Hoſpitals or Vicarages, purcha+ 


La 


. 


the Second, after the Conqueſt, or ſithence ea before 1 


not executed, ſhall put in Execution any N. 2. "44s 
« ſuch &. 


the ſaid Stat. 


Secondly 
Real 5. 
tion. | 


Conſequence of 
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© ſuch Bulls ſo purchaſed, or any ſuch Bulls 
to be purchaſed in Time to come. And 


© if any ſuch Religious or Secular Perſon, 
© of what Eſtate or Condition he be, from 
© henceforth by Colour of ſuch Bulls, dg 
© trouble any Perſon of Holy Church, Pre. 
© bendaries, Wardens of Hoſpitals or Vicars, 
© ſo that they cannot take or enjoy the 
© Diſmes due or pertaining to them, of their 
© ſaid Benefices, that then ſuch Diſturbers 
© ſhall incur 'the like Proceſs and Pain, as is 
© ordained by the Statute, made againſt 
© them of the Order of Ciſteaux in the Se- 
© cond Year of the Reign of our ſaid Lord 
© the King that now is.” | 

By which laſt Statute it appears, That as 
the Lands of Churches, Sc. founded ſince 
the Firſt Year of King R. 1. as aforeſaid, 
cannot plead Preſcription for an abſolute 
Diſcharge of Tithes; ſo neither by reaſon of 
this Statute can any Pope's Bulls purchaſed 
before 1 R. 2. or afterwards, he pleaded as 
an abſolute Diſcharge, vis. not only for 
the Owners, whilſt occupied by themſelves, 
but alſo for their Farmers, Tenants, or Oc- 
cupiers, whether the Eſtate was belonging 
to any religious Perſons, or did, or doth at 
this Day belong to any of the ſecular Clergy. 

And yet it ſeems, That a Real Compoſition, 
if it can be ſhewed, may be a ſufficient Diſ- 
charge of the Tithes of ſuch Lands, provi- 


ded it was made fince the ſaid Statute, or - 


ſince the Time of Limitation of Preſcripti- 
on; and alſo provided it was made before 
the Statute 1 Eliz. where the Tithes did be- 
long to an Archbiſhop, or Biſhop; or Stat. 
13 Eliz. where they belonged to any — 
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the Land, or fix'd thereto. But by Cuſtom 
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lege, Dean, Dean and Chapter, Arch-dea» 

con, Prebend, Parſon, Vicar, Sc. See the 

Caſe of Inguldsby and Wyvell, &c. infra. | 
And further, as to Diſcharges by Real Compoſition 
Compoſition, we may obſerve, That Tithes Naa. 

de Fure communi are not to be paid, either 

of the Earth or the Land itſelf, nor of 

Houſes or Habitations, Ec. erected - upon 


Tithes may be paid thereof. 

Now a Real Compoſition is, when an A- What it is, 
greement is made with the Parſon or Vicar, . 
together with the Aſſent of the Patron or 
Patrons, and Ordinary, That certain Lands 
ſhall for the Future be diſcharged from the 
Payment of Tithes, in Specie, by Reaſon of 
a Recompence agreed to be paid or made to 
the Parſon, &c. in Reſpect thereof in Money, 
either as an entire Sum, or as an yearly Pay- 
ment, or by Settlement of Lands upon — 
Incumbent and his Succeſſors for ever, or 
by doing ſome other Thing that will be of 
Advantage to the Parſon or Vicar, to whom 
the Right of Tithes doth otherwiſe belong. 

See Dr. & Stud. Lib. 2. c. 55. March $7. 
1 Jon. 368. and that Lands might antiently Antienth. 
be diſcarged by ſuch Compoſitions, ſee Re- 
gifer of Writs, fol. 38. and Fitz. Nat. Brev. 


But ſuch Compoſitions to make it bind- What Compo- 
ing, as to the Succefſors, muſt be made ei- #ti9s are 
ther by Deed under Hand: and Seal, or by ns. 
Fine in the King's Courts. Hob. 176. 2 

It alſo ought to be by apt Words; for if | 
the Words of ſuch Contract or Agreement 


be quod partes præ dict inter ſe convenerunt, 


2 this 
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this is not ſufficient to make it a Real Com- 

tion, ſo as to bind the Succeſſors, altho? 
the Biſhop calls it Realis Compoſitio ; for his 
calling of it ſo, will not alter the Nature of 
it; but notwithſtanding the Biſhop's Con- 
firmation, it ſhall ſtill remain as a Perſonal 
Agreement, binding and obliging the Parties 
thereto only, and ſhall not be extended to 
Succeſſors, Sc. See Marſh 87. Quere Mili. 
mays Caſe in Hutton. 

And if the Parſon or Vicar make any 
Compoſition with his Pariſhioner, without 
his Patron and Ordinary, it ſhall bind only 
for the Parſon's Life, and during his Incum- 
bency. See Rep. Canon. 392, 393. 

This Compoſition is either between the Par- 
ſon and his Pariſhioner, or imer Clericos; if it 
be between the Parſon and his Pariſhioner, 
and it be touching Tithes paſt, the Compo- 
ſition is good, though it be without any Con- 
ſideration at all. But if it be touching Tirthes 
to come, it may be good as to a Payment of 
Tithes only in Part, but cannot be good as 
to a Non- payment of any Tithes at all; nor 
is it good in Part, Ec. without the Biſhop's 
Approbation and Confirmation. 

If the Compoſition be inter Clericos, and 
the Tithes be Perſonal Tithes, it will not 
hold good; but if they be Predial Tithes, 
the Compoſition will hald good, if the Ap- 
probation or Confirmation of the Biſhop of 


the Dioceſe be had thereto. 


From whence it appears, that a Compo- 
firion for the remitring or taking away the 
Tirhes entirely, is not good in Law. But 
a Compoſition with the Parſon or Vicar, 

2 to 
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to have only the thirteenth Sheaf for his 
Tithe, was held to be a good Compoſition, 
and to bind the Parſon. See Hughe's Par- 
ſons Law, Chap. 27. 


207 


A Compoſition may likewiſe avoid the 


Payment of Tithes in Kind. And if it be 
made with a Parſon or Vicar to pay a Mo- 
dus decimandi, which hath continued Time 
out of Mind ; here Cuſtom being equiva- 
lent to Law, makes it good, and it ſhall 
bind the Parſon and his Succeſſors. See 


8 H. 6. 22, 23. 9 H. 6. 17. 6 E. 3. 27. 17 


E. 3.11. 12 H. 4. 13. 19 H. 6. 75. 31 H. 6. 
28. 34 H. 6. 36. 35 H. 6. 5. 26 H. 8. 7. 27 
H. 8. 20 & 21 accord. 

So that a Modus on a Park, not Time 
out of Mind, E5c. is properly no Modus, but 
may be refuſed by the preſent Incumbent. 
For a Modus cannot begin at this Day, or 
within Time of Mind ; but though a Modus 
decimandi cannot begin at this Day, but 


muſt be by Preſcription, yet a Compoſi- 


tion (Perſonal) may be made, which ſhall 
bind, during the Life of him that made it. 
See March. 8). | 

And note; a real Contract or Conpoſi- 
tion, although it be made between Spiritual 
Perſons, is only determinable at Common 
Law. Vide ibid. And it is ſaid, that after a 
Compoſition is. duly and firmly made, if the 


Park. 


determinable 
only at Com- 


mon Lay. 


Lands be transferred or granted to another, 


the Feoffee, or Grantee, ſhall have the Be- 
nefit thereof. 1 Fon. 268. | | 
It was found by Special Verdict, That the 
Abby of Fountaines, of the Order of Ceſterti- 
ans, was, before the Council of 8 
leiſed 


Between an 
Abbot and 4 


Prebend. 


ſeized of the Grange of S. within the Pre. 
bend of R. and that between the Years 
1216 and 1261. a Compoſition was made 
between the Abbot and Convent and the 
Prebendary of the ſaid Prebend, that the 
ſaid Abbot and Convent ſhould for ever be 
free from-the Payment of any Tithes of the 
Lands, which they tilled at their own Charge, 
within their ſaid Grange, Anno Dom. 1216, 
and that, they ſhould pay Tithes for all o- 


ther Lands t 


e and elſewhere; and that 


the ſaid Abbot, Sc. ſhould pay annually to 
the {aid Prebendary and his Succeſſors, the 


Sum of five Marks: And the ſaid Verdict 


further found, That Anno Dom. 1359. ano- 


eme ther Compoſition was made betwixt 


them, 


- reciting the former, (but they do not find 
that it was confirmed by the Patron and Or- 
dinary) and by this later Compoſition, the 


Prebendary 


and his Succeſſors were to have 


their Election for all Times to come, yearly, 
either to receive Tithes in Kind of Corn or 
Grain, ariſing within the Places aforeſaid, 
as well of Lands in the Hands of the Ab- 


bot, as in the Hands of the Tenants, or elſe 


five Marks to be paid in Lieu thereof, ſo as 
ſuch Election was notified to the Abbot, or 


any of the Monks, Cc. in the Preſence of 


a Proctor or of two good Men; and when 
Notice was ſo given, the Prebendary was to 


be content with the five Marks, Ec. 


In this Caſe the Court were of Opinion, 


that the ſecond Compoſition did not affect 


the Succeſſors of the Prebendary, and there- 
fore the Abbot was not bound by it. And 


the Reaſon why the Succeſſors of the Pre- 
bendary 


. 
* 
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ſtand quoad the Lands in propriis manibus ; 
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bendary were not bound, ſeems to be, becauſe 
by the firſt Compoſition the Prebendary was 
only bound guamaiu propriis Manibus, c. 
and by the ſecond Compoſition, the five 
Marks go in Recompence of all, whether in 
propriis manibus, or in the Hands of Tenants. 
Secondly, the Court held, That the Power 
of Election was gone, becauſe it cannot be 
made according to the Compoſition ; and 
that therefore the firſt Compoſition ſhould 


and for the others Tithes in Kind may be 
taken as before; and Judgment was given 
accordingly, See Hardr. 381. Jngoldsby v. 
Myvell, Sc. 8 

But note; if any Real Compoſition hath With Biſbops, 
been made with any Archbiſhop, or Biſhop, _ oval oy 
ſince the firſt of Elix. or with any Dean and * 22 
Chapter, College, Arch-Deacon, Prebendary, Deans, &e. 
Parſon, Vicar, &c. ſince the 13th of Eliz. the by 13 Elin. 
ſame is void, or at leaſt voidable, by theſe 
Statutes, as to all Succeflors whatſoever. 

For by the Statute 1 Eliz. Archbiſhops and 
Biſhops ; and by Stat. 13 Elis. c. 10. All Col- 
legiate and other Eccleſiaſtical Corporations, 
aggregate or ſole, are reſtrained from ma- 
king any Grants, other than for one and 
twenty Years, or for three Lives, with other 
Qualifications. Vide poſt. 7 

In 17 Car. 1. B. R. the Caſe of one Hitch- No real Cem 
cock was thus: A Vicar contracted with a Nen, tho 
Pariſhioner by the Words Inter fe Convene- hs 
runt, the one to take, and the other to pay, R 
ſo much for Increaſe of Tithes ; and the Bi- 
ſhop confirms this as a real Compoſition, be- 
ing for the Adyantage of the Church, The 

2 Vicar 
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Vicar died, and his Succeſſor ſued for a Per. 
formance in the Spiritual Court ; and in this 
Caſe a Prohibition was granted, and it was 
Ante 206, held to be no real Compoſition (altho? the 
Biſhop called it ſo ) but only a Perſonal A. 
greement. 22 
Triable at And note; in that Caſe it was ſaid, That 
Common Law. ſuppoſing it had been a real Contract, and 
made between Spiritual Perſons, and only 
concerning Spiritual Things, that yet it was 
ſueable only in the Courts of Common Lay, 
and ſhould not bind either the Succeſſor of 
the one, or the Heir, Oc. of the other. See 
- Parſons Law 252. 1 Leon. 128. 
' Binds only the But where a Man ſowed his Lands with 
Parties. Corn; and afterwards the Heir makes 
Compoſition with the Parſon or Vicar, to 
have but the 13th Sheaf for his Tithe ; thi; 
was held to be a good Compoſition, fo as to 
bind the Parſon (but not his Succeflors,) 
— Tenant in And if afterwards the Heir doth endow his 
— Mother of the third Part of the Lands, the 
Mother ſhould have the Benefit of this Com- 
poſition, although ſhe came in by a Title 
Paramount, and antecedent to the ſame. 
Parſons Law 251. | 4g 
If P — A Parſon did covenant with A. his Exe. 
d une, zin cutors and Aſſigns, that for 105. to hin 
Executors, paid every Year by A. his Executors, or Af 
&c, in binds. ſigns, that he, his Executors and Aſſigns, 
ſhould be quit of the Tithes of ſuch Lands, 
during the Life of the Parſon. A. pays the 
Ios, yearly to the Parſon, which he ac- 
| cepts; and afterwards A. makes B. an In- 
| fant, his Executor, and died; and Admini- 


ſtration, durante minore ætate of the Infant, 
4 was 


* . 
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was committed to another, who leaſed the 
Lands at Will. The Parſon libelled in the 
Spiritual Court, to have Tithes in Kind of 
the Land; and the Court of B. R. upon 
Motion, Sc. awarded a Prohibition, and ad- 
judged, 
1. That the Agreement and Compoſition 
did bind the Parſon during his Life. 
2. That altho' the Aſſignee could not ſue 
the Parſon upon the Contract; Yet, 
3. He ſhould have a Prohibition to ſtay Suit thereon 
the Parſon's Suit in the Spiritual Court. i» B. R. &e, 
4. That the Parſon may have his Reme- 
dy here for the 10 5. yearly, upon the 
Contract. | 
5. For that he could not have Tithes in 
Kind, becauſe of the Compoſition. See 
Parſons Law, 252. and Snell and Ben- 
_ Caſe, and Fulder and Griffin's there 
Cited, 


Alſo an Agreement between the Parſon 
and his Pariſhioners, is a good Cauſe for a 
Prohibition, where the Parſon libels againſt 
his own Agreement. See 1 Leon. 151, GS. 
A Parſon grants to his Pariſhioners by Pa- Comeſttion by 
rol, that they may have their Tithes by F. 
Way of Retainer for three Years; and 
this was held good, But otherwiſe it is, if 
the Agreement had been to have, or retain 
them, as long as the Parties ſhall live ; ſee 
Telv. 94, 95. Tanner and Small's Caſe ad- 
judged accordingly; and 2 Cro. 417. accords. 
See alſo 1 Salk. 144. The Caſe of a Com- 
poſition for Tithes, Qyamdiu ambobus parti- Quamdiu, 
bus placuerit, Oc. | &c. 
1 And 


1 
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A Modus im- And note; as every Modus Decimandi ig 
— wn com- by Preſcription, ſo it is intended to have its 
© 9285 Commencement upon ſome Compoſition or 
Agreement, at the firſt made for a valuable 
Conſideration, with the Parſon or Vicar, 
Sc. and therefore although Tithes in Kind 
have been paid for twenty or thirty Years 
together, yer ſuch Payments ſhall not deſtroy 
a Modis. (Which, if reaſonable, is always 
ſuppoſed to be founded upon a real Com- 
poſition.) And ſo it was adjudged in the 
Caſe of Mldmay and Hutton. Mic. 6 Fac. 1, 
B. R. See Parſons Law, 153. See alſo 
Noel and Hicks's Caſe, 2 Inſt. 653. and 
Fitz. Tit. Fudzment, 133, and 155. Whena 
Cuſtom creates an Inheritance, it cannot be 
waved or annulled by Payment, or other 
Matter in Pais. 

Tithes changes And note; it is agreed for Law in Dr. & 
able by Law. Stud. lib. 2. c. 55. That if it were ordained 
by a Law, That Payment of Tithes in Kind 
ſhould ceaſe, and that every Curate, &. 
ſhould have aſſigned unto him ſuch a Portion 
of Land, or ſuch a Rent or Annuity as 
ſhould be ſufficient for his Maintenance ; or 
= that every Pariſhioner ſhould give a certain 
Degg zz. Sum of Money towards the Maintenance 
i of their Curate, Ec. ſuch Law would be a 

i | good Law *. | 
i _ Compoſitions From whence it. follows, that if Tithes 
1 may be ſo changed, by a poſitive Law, into 
cfm. a Rent or Annuity, or other Proviſion of 


- * Vide Rebuff. Tract. De Decimis, Queftion 
13. An Decimz tolli poſſint? Reſp. Afﬀarmative, 
Quod multis ea ſubus demonſtrat. 


Mainte- 
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Maintenance, as aforeſaid, there is no Que- 
ſtion to be made, but a Compoſition made 
with the Parſon or Vicar to pay a Modus 
Decimandi, which hath continued Time out 
of Mind, (Cuſtom being equivalent to Law 

it is good as a Modus or Cuſtom, and ſhall 
bind the Parſon and his Succeſſors; and 
ſee 11 E. 3. 11. 41 E. 3. 27. 12 H. 4. 13, 
8 H. 6. 12. 9 H.6. 17. 19 Hen. 6. 75. 31 H. 6. 
28. 34 H. 6. 36. 35 H. 6. 5. 26 H. 8. 7. 27 
II. 8. 20, & 21. agree here with. | 


But note; neither a Modus Decimandi, nor 


a Compoſition Real, can begin at this Day, 
but muſt be by Preſcription ; and yet at this 
Day a Compoſition or Agreement to accept 
of Money, or other Things, in Lieu of 
Tithes, may be made for Life or Years, Ec. 
as aforeſaid, and ſhall bind the Parties ac- 
cordingly. 28 

And if any Parſon or Vicar doth make 
ſuch Compoſition for the binding of himſelf 
only during his Time, he ſhall not be bound 
thereby, but only whilſt he is reſident and 
ſerving the Cure, without being abſent there- 
from by the Space of eighty Days in the 
whole Year. And ſuch Compoſitions are, at 
beſt, no more than Perſonal Agreements. 

So that all Real Compoſitions, as well as 
Bulls, Grants, Canons and Eccleſiaſtical 
Conſtitutions, ſeem now reſolved into the 
General Rule of Preſcriptions, i. e. not to 
be of any Force, but where they have been 
uſed Time out of Mind. And as a Cuſtom, 
or Modus Decimandi, cannot begin at this 
Day, ſo neither can a Real Compoſition. _ 
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Preſcriptions 
de Modo 
Decimandi, 
or de non 
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I have already, in the foregoing Chapter, 
ſhewn what Preſcription is, and wherein it 
differs from, or agrees with, what is com- 


Decimando. monly called Cuſtom. And that a Preſcrip- 


De non Do- 
cimando, 


bene good. 


himſelf, his Farmers and 


tion reſpects one Man, or ſome few in par- 
ticular: But a Cuſtom extends to many, as 
a County, Hundred, Ec. alſo that a Pre. 
ſcription is Perſonal, and made -in the 
Name of a certain Perſon, or his Anceſtors, 
or thoſe whoſe Eſtate he poſſeſſes: But a 
Cuſtom is always local, and alledged in no 
certain Perſon, but only, That within ſuch 
a Hundred, Manor, c. there is ſuch or 
ſuch a Cuſtom, See 4 Coke, Froiſton and 
Cratchwood's Caſe. 

We may alſo further obſerve, That Pre- 
ſcription is ſometimes called a Publick Pri- 
vilege, and Cuſtom may well be denomina- 
ted private Common Law. And that both 
Cuſtom and Preſcription will ſupport either 
a Modus Decimandi, or a non Dectmandso. 

That either a Cuſtom, or Preſcription, De 
Modo Decimandi, may be good, none at this 
Day will deny; and it may eaſily be proved 


to be alſo good De non Decimando. For In- 


ſtance: It is admitted that Spiritual Per. 
ſons may well preſcribe in Non Decimande, 
and ſo may their Farmers and 'Tenants, 
and hence it is that a Parſon of one Pariſh, 
having Glebe in another, may preſcribe in 
non Decimando for ſuch Glebe. See 1 Roll. 
Abr. 653. H. 3. 5. N 
So a Biſhop may preſcribe in non Dec- 
mando, ſo as to be diſcharged of Tithes for 
— at Will, 


for certain Lands in the Pariſh or D 
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of another. See 2 C. 44. adjudged. And ſo 
Mich. 15 Fac. 1. the ſame Caſe or Point came 

again in Queſtion, and adjudged, and a Pro- 
hibition granted accordingly, And ſo Mich, Biſbops, 
13 Fac. 1. in another Caſe. See 1 Rall. Abr. 

653. H. 3. 

And ſo was adjudged the Caſe of the 

Biſhop of Lincoln and Cooper, Cru. Eliz. 216, 
and 1 Leon. 248. And though it appeared, 
That in the Time of Ed. 6, the Manor was 
granted to the Duke of Somgr/et in Fee, 
and after regranted to the Biſhop ; yet it 
was held, That the Preſcription De non 
Decimando was not deſtroyed. 2 Danv; 
619. Pl. 3. | 

But if the King has Lands diſcharged of 
Tithes by Preſcription, and he aliens them, 
the Preſcription is deſtroyed, though the 
Lands come to the King's Hands again by 
Eſcheat, or otherways. See Hardr, 314. „ . 
Quare Legem. Me 

That a Dean and Chapter may preſcribe Dean as 
in non Decimando, ſes Winch 65. iCro. Eliz. Main- 
475. Moor 425, 431. Alſo, when Lands 
are ſo diſcharged by Preſcription in non De- 
cimendo, in the Hands of a Spiritual Perſon f 
if he leaſes it for Years to a Layman, Juth --  - if 
Leſſee may alſo preſcribe in non Decimando, 
becauſe the Lands axe diſcharged in Facto. Their Leſſe 
See 2 Co. 25. adjudged. And ſee alſo Cre. 

EL Vs, $11, $12, Moor 219, 598. Hob. 42. 

So the Copyholders of Inheritance, who Copybolders. 
hold of a Biſhop, Cc, as of his Manor, ma | 
preſcribe, that the Biſhop and his Predeceſ- 
ſors, ſeized of the ſaid Manor for themſelves 
and their 'Tenants, for Life or Years; and 

P 4 Tenants 
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Tenants by Copy of Court-Roll of the ſaid 
Manor, Time out of Memory, Ec: have 
been diſcharged of the Payment of Tithe 
for their Lands Parcel of the ſaid Manor. 
For this is a good Preſcription, and the Copy. 
holders ſhall be diſcharged of Tithes thereby; 
for their 'Tenements are Parcel of the De. 
meaſns of the Manor, and this might eom- 
mence upon a real Compoſition for the whole 
Manor. See 1 Roll. Abr. 653. H. J. and ſo 
Cro. El. 104, 184. S. C. E S. P. adjudged, 
and ſo is Moor 844. and Telv. 2. by three 
Judges againſt one; ſee alſo Ney 132. 
Preſcriptions to And altho' Laymen, as*tis ſaid, were not 
be A charged capable of Tithes in Pernancy at 'the Com- 
of N. mn Law, yet 'tis admitted, That at Com- 

mon Law they were capable of a Diſcharge 

of Tithes in their own Hands, with Conſent 

of the Incumbent, Patron and Ordinary, 

2. by Grant or Compoſition. See 8 B. + 

* 38. Bro. Di ſmes 93, o. | 

And De Mo- Alſo *tis generally allowed, That b the 

do Deciman- Common Law a Layman: might - preſcribe 

2 = modo Decimandi. Ses 2 * Let 1304 
3, Se. 

What, Kinds . Inftanee : A Layman my preſcribe 

of yon. Peei- That he, and all thoſe whoſe Eſtate he hath 

in the Manor of B. Time out of mind have 

paid to the Parſon for the Time being, a cer- 

rain Penſion yearly for Maintenance of Di- 
vine Service there, in Satisfaction of all 

Tithes renewing or ariſing within the ſaid 

Manor; and further may preſcribe, That 

he, and all thoſe, whoſe Eſtate he bath in 

the faid Manor, Time out of Mind have 
uſed, in reſpect of the {aid Penſion ſo _ 
2 
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to the Parſon, to have the tenth Part of all 
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the Corn within the ſaid Manor, or any o- 
ther Part thereof, or of all the Lands hol- 
den within the ſaid Manor; and ſuch Pre- Ale d rs 
ſcriptions are allow'd to be good. For it ſhall Laymen. 
be intended, That at the Beginning the Lord 
had all the Lands and Tithes in his own 
Hands, and afterwards gave the Tenancies 
to hold of him retaining. the Tithes. 80 
that now he takes only the Tithes by Re- 
teiner, which he had before in his own 
Hands. See 3 Cro. 763. Pigott v. Sympſon. 

And of this later Kind of Preſcription, for Ratio, 
the Lord to have the tenth Shock of Corn 
from his Tenants, there is this Reaſon alſo 
given, viz. becauſe he has it not as Tithes, 
but as Parcel of his Manor, and as a thing 
appurtenant thereto ; for tho* tis ſaid, a 
Layman could not by the Common Law 
have Tithes, as Tithes, ( quia Sacra & De- P freue of 
dita Deo) yet it was allowed he might have 2. ½ and 
the Tenth Shock, or Sheaf of Corn, c. as Taendhis'7 +. ..1 
a temporal Profit Apprender, and ſuch 
Tenths might well be, and paſs as Parcel of 
a Manor. But it is otherwiſe of Tithes, for 
they cannot be Parcel of, nor appendant to 
a Manor, as was adjudged in H#:nſcomb's < 
Caſe, 3 Cro. 293, See 10 E. z. 5. | 

And for this Reaſon it is, That a'Lay- 
man cannot preſcribe generally in himſelf 
and all thoſe whoſe Eſtate he hath in a Ma- 
nor, to have any Tithes appertaining to the 
ſame, without ſome ſpecial Matter ſhewed, 
as a Compoſition Real, or other Satisfaction 
or Conſideration for the ſame, as aforeſaid. 
Vide ante of Compoſitions Real. | 

And 
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And for the ſame Reaſon it is, That a 
Layman cannot preſcribe to have Decimas 
Garbarum, or Tithes of Sheafs of Corn; but 
tis admitted, a Layman may have Deciman 
Garbam, or the Tenth Sheaf of Corn. See 
for this 2 Co. 45. and 3 Cro. 293, 599. 

But note; where the Preſcription is to 
have Decimam Garbam, this is always to be 
underſtood as a Lay Fee to be taken after 
the Parſon's Tithes ſet forth, E5c. and is not 
to be intended the Tithes. For in {ſuch 
Caſe, the Land, notwithſtanding ſuch Pre. 
ſcription, ſhall be liable to pay Tithes to 
the Parſon, or other Proprietor of the 
Tithes of the Pariſh where the Lands do lie, 


See 44 Af. 25. 


A Layman 
may have a 
Portion of 
Tithes by Pre- 


ſcription. 


But a * may at this Day have a 
Portion of Tithes within a Pariſh, by Grant 
from the Crown, laying a Preſcription, or 
Unity of Poſſeſſion, Time out of mind, &. 
in ſome of the diſſolved Religious Houſes, 
who were ſeized of ſuch Portion of Tithes, 
and which by the Diſſolution of Monaſteries, 
Ec. came to the Crown, and was granted 


by the King to ſuch Layman, who claim 


man pre- 
— 
quit of Titbes. 


by, or under ſuch Grant. See 4 O. 35. 

1 Roll. Abr. 657. | 
Alſo, if a Layman Grants Parcel of his 
Manor to a Parſon in Fee, and the Parſon 
with Aſſent of the Ordinary, without the 
Patron (Quære if he himſelf was not Patron?) 
in Conſideration of that Grant, grants to 
him, That he ſhall be quit of Tithes for the 
Reſidue of the Manor; and it afterwards 
happens, That he, or his Aſſignee, is ſued 
in the Spiritual Court for the Tithes of this 
Manor; 
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Manor; they may have a Prohibition, altho? * 
the Grant was made before Time of Memo- 
ry, if he has always ſince continued to be 
quit of Tithes. See 8 E. 4. 14. Fitz. Nat. 
Br. 41. G. 3. 3. E. 3. 17. 16 E. 3. An- 
nuity 24. | 

So, if the Lord of a Manor hath always In Confidera- 
held his Manor diſcharged of Tithes, in Con- en of Landi, 
ſideration that the Parſon's Predeceſſors be- 
fore Time of Memory, or in antient Times, 
had divers Lands in the ſame Pariſh, of the 

Gift of the Anceſtors of the ſaid Lord, of 
which the Parſon is ſeized at this Day in 
Fee; here, if the Parſon ſues for Tithes 
of the Manor, the Lord may ſhew this ſpe- 
cial Matter, and how that the Parſon and 
his Succeſſors, Time out of Mind, have hol- 
den thoſe Lands, Cc. of the Gift of one of 
his Anceſtors, or whoſe Eſtate he hath in 
the ſaid Manor, Ec. in full Satisfaction of 
the ſaid Tithes; and the Proof that the Lord 
of the Manor gave the Lands, and that no Prof v. infra, 
Tithes have been paid, is at this Day good 
Evidence to prove the Surmiſe of the Prohi- 

bition, That he gave them to the End, that 
Tithes of the ſaid Manor ſhould never be 
paid. See 13 Co. 15. re 

Yet when a Prohibition was granted upon Preſcription for 
this Suggeſtion, That one being a Layman © Lama to 

was ſeized of the Manor of D. and that he, _— 3 

and all thoſe who Eſtate he had, Time out maintaining 
of Mind, Oc. had uſed to have the Tithes 4 Chaplain. 

within the ſaid Manor, and that therefore 

he, and all thoſe, whoſe Eſtate he had, have 
ufed to maintain a Chaplain in the Church 


of 4. a Conſultation was pray'd. 
. Firſt, 


A whole Pa- 
riſh diſcharg d Tithes againſt the Parſon, upon the Account 
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The Law. of Tithes, &c. 
© Firſt, Becauſe it was not alledged, That 
the Church of A. was within the — Pariſh 
where the Manor was; and ſo it was no 
Conſideration to the! Parſon, that was the 
Plaintiff. | 
- Secondly, Becauſe it doth not extend to 
the Maintenance of the Chaplain, ſo long as 
he claims the Tithes, Time out of Memo- 
7 15 So. 
Thirdly, Becauſe the Defendant had not 
(as 2 Ed. 6. directs) prov'd the Maintenance 
of the Chaplain within the fix Months, but 
only the Reſidue of his Suggeſtion ; this 
being the principal Matter to make this 
Suggeſtion good. 

And a Conſultation was awarded per Cu- 
riam, upon this laſt Exception; and Coke 
ſaid it ſhall be granted for the other Excep- 
tions alſo. 1 Roll. R. 2. Sed Qnere inde. For 
it ſeems the Senſe of the Ccurt was, That 
if the Suggeſtion of maintaining the Chap- 
lain had been proved, the Preſcription had 
been allowed, as founded on a good Conſi- 


deration. 
And as a Manor may be diſcharged of 


of a Penſion paid by the Lord, or Land 
given, {o may a whole Pariſh or Hamlet be 
diſcharged of this or that Sort of Tithe, as 

of Wood, Hay, Sc. upon a Cuſtom, That 
all the Parſons of the Church of D. Time 
out of Mind, have had ſuch Lands, Parcel of 
the Manor of H. in Recompence of this or 
that Sort of Tithe within the ſaid Parifh or 
Hamlet, altho' all the Lands within the ſaid 


Far, Se. do not at this. Day belong - 
the 
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converted into Meadow, the Preſcription ſhall 
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the ſaid Manor. See 3 Cre. 587, & 736. 


2 Cro. 5ol. 'T, 
And it is ſaid to be ſufficient for the Pa- Prog, &c. v. 


riſhioners to alledge, That the Parſons have ſupra. 
had ſuch Lands in Recompence of ſuch 
Tithes not pay'd within Memory, &c. And 
that it is not neceſſary to ſhew how or by 
what Title the Parſons had the Land: Bur 
if they had it in another Manner than in 
Satisfaction of Tithes, the Parſon himſelf 
ought to ſhew that. See Moor 911. 

But note; the Courts of Common Law, 
not duly attending to the Reaſons of former 
Reſolutions, have ſomewhat varied from 
them in their later Judgments. h 

See 4 Mod. 341, 344 A Cuſtom to be C,foms of Af 
exempted from the Tithes of Underwood charge, &c. 
uſed in a Pariſh for fencing Corn is good, | 
but then you muſt ſhew that the Tithes of 
the Corn are paid by you to the Parſon ; 
and 1bd. 336, 340. a Cuſtom in non Deci- 
mando, &c. may be good for a particular 
Thing, Sc. but then you muſt ſhew that 
the Parſon has a ſufficient Maintenance be- 
ſides. Vide poſt. | | 

Where there is a Preſcription to be diſchar- 
ged of all Tithes of Hay-Ground, viz. of all 
the Meadow in the Pariſh, in Conſideration 
that the Parſon had certain Acres of Meadow 
to his own Uſe. Here, if any Arable Lands are 


not extend to diſcharge them; as was adjudg- 
ed in one Conyers's Caſe, cited in Hutton 58. 

And as a whole Pariſh, ſo a private Per- Modus ly 4 
ſon may pay a Modus for his Lands, or ſome Private Perſon 
Part thereof, viz. a certain Rent or Sum of —_ —_ 


Money 


. Money, or other Conſideration, and by that 
. Means be diſcharged from the Tithes ariſing 
on ſuch Lands. But this Rule is generally, if 
not always, to be obſerved, viz. 'That as a 
Layman cannot directly preſcribe in non Deci- 
mando, ſo to maintain a Preſcription de mody 
Decimandi, he muſt preſcribe to the doing 
or paying of ſomething Time out of Mind, 
to the Benefit of the Parſon, to whom Tithes 
: inKind were otherwiſe due and payable. 
Conſideratim Therefore when one preſcribed, That he 
to be good, and ought to be diſcharged of Tithes, in Conſi- 
of Benefit to a ; 
the Parſn, deration that he had uſed, Time out of Mind, 
to employ all the Profits of the Land in the 
Reparation of the Body of the Church, and 
to find all Neceſſaries fer the Church; this 
Modus was adjudged not good, becauſe the 
Parſon had thereby no Recompence for his 
Tithes. But otherwiſe it would have been, 
if he had uſed with the Profits to repair the 
Parſon's Chancel; for that the Parſon, bein 
otherwiſe charged with the Repair thereof, 
hath a Benefit thereby. See 1 Roll. Abr. 
649, & 650. | 
So when one preſcribed to reap Corn, 
and to make it into Sheafs, and to ſet forth 
the Tenth Sheaf at his own Charges, and to 
cut his Hay, and to ſever it from the nine 
Parts, at his own Charges, in full Satisfaction 
of the Tithes of his Corn, Hay and Wool, 
it was adjudged inſufficient for the Wool ; 
for the other two were due of Common 
Right ; and fo the Parſon had nothing for 
the Wool; and by Conſequence the Pre- 
ſcription is a non Decimandi as to that, and 
therefore bad. See 13 Co. 45. See alſo _ 
n 


656, 657. 
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The Law of Tithes, &c. 223 | 
And upon the ſame Reaſon the Court 4 Rate tothe 1 
held, T — a Preſcription to pay a Rate to — 
the Rector, will be no Diſcharge of the Pay- Ogre. I 
ment of Tithes to the Vicar. 3 Bulſtr. 220. | 1 
And the Payment of five Shillings yearly 
to the Pariſh-Clerk, is no Conſideration of 
a Preſcription to be diſcharged of the Tithes | 
due to the Parſon. 3 Cro. 11. yet a Modus ; 
paid to the Rector has been held a good Diſ- 
charge againſt the Vicar for Tithes of Wil- 
lows, ante 37. 
And where the Plaintiff in a Prohibition payment to 
ſuggeſted, That the Prior of N was ſeiſed one that bas 
—— Manor, and of the Tithes ſimu & ſe- — — 2 
mel, as of a Portion of Tithes, and that he Pichage 3. 
25 H. 1. granted the ſaid Manor and Tithes gainſt the Par- 
to one F. and his Heirs, rendring Rent; Jen. | 
and that the Heirs of the ſaid E afterwards T4 
anted Parcel of this Manor, with the 
ithes, to one S. rendring five Shillings 1 
Rent; and ſo brings down a Title from the 
ſaid S. to the Plaintiff in the Prohibition, 
and concludes that the ſaid F. and all thoſe 
whoſe Eſtate, Ec. did pay the ſaid Rent to 
the ſaid Prior, and ſince the Diſſolution, 
to the King and his Aſſignes, in Diſcharge of 
all Tithes. It was objected, That the Plain- 
tiff here would infer a Modus by the Payment 
of the Rent to the Prior, &. which will 
not do; for unleſs the Modus doth go to the 
Perſon, who by Law ought to have the 
Tithes, or for his Benefit, it is not good. 
But it was anſwered, and agreed by the 
Court, That in this Caſe it doth appear, 
that there was a Modus in the Prior, which 
being received till it came to the Crown, it 
| | continues 
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Modus void 


for Incertain- 
ty, &c. 
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continues good, though it be now paid tg 
others, For if a Modus be payable to hin 
who hath the Right of the Tithes, though it 
be not the Parſon of the Pariſh, it is well 
enough, eſpecially as it is here, being al- 
ledged to be a Portion of Tithes belonging 
to the Prior; ſo that it cannot be ſaid, That 
the Parſon had not Qzid pro Quo. For he 
had nothing at firſt, and the Compoſition 
being made with the Prior, the Plaintiff i; 
only to ſnew a Payment to him, and to 


. thoſe who have his Right. See the Caſe of 


James and Trollop. 2 Mod. Rep. 320. and 


 Skinner's Reports 51 and 239. 


But in another Caſe, when for a Prohibi- 
tion it was ſuggeſted, that the Dean and 
Chapter of Carliſie were ſeiſed of a Manor, 
whereof the Place whereout Tithes are de- 
manded is Parcel ; and that the Defendant 
againſt whom Tithes are demanded, is Co- 
pyholder in Fee of thoſe Lands, and that 
all the Tenants of that Manor had been diſ- 


charged of the fourth Part of their Tithes 


of all the Lands, in what Place ſoever they 
did lie, paying ſo much to the Lords of 


the ſaid Manor for Quit-Rents; a Probi- 


bition was denied ; for per Curiam, It can- 
not be, that Lands held of other Lords, 
ſhould be diſcharged of Tithes by the Pay- 
ment of this Rent. And it doth not appear 
that the Payment to the Lord was in any 
other Manner than as his Rent only. Wil 


kinſon v. Richardſon. 1 Sid. 258. and 1 Kb. 


906. 
Alſo a Modus or Preſcription claimed 


thereon, ſhall be void for its 1 
7 


The Law of Tithes, &c. 225 
£3c. as a Modus to pay 45. of every Days 
plowing of Wheat, and 2 5s. for every Day's 
plowing of Barley, was held to be void 
for the Incertainty, it not being averred how 
much every Day's plowing did contain. 
1 Keb. 612. | 

So a Modus payable on, or about ſuch a 
Day, is not good, for the Day ought to be 
certainly alledged. See Blacket and Finney's 
Caſe, Trin. 11 Geo. 1. in Canc. new Caſes in 
Law and Equity, 375, 376. Fe 

So if a Man preſcribe to pay one Penny, 
or thereabouts, for the Tithes of every Acre 
of Arable Land, this is not good by Reaſon 
of the Incertainty. See 2 Roll. Abr. 265. 


[9 


id Allen's Caſe, per Curiam. | 
r, Alſo a Modus muſt be as certain as the 
e. Thing deſtroyed or loſt by it. 
nt And — a Modus to pay 25. in the 
0- Pound of the improved Rent, in Lieu of 
at Tithes, is ill. See 2 Salk. 656, 657. 
— And fo it is, if the Modus claimed appears So if unrea- 
e3 to be unreaſonable ; as that all Perſons ha- enable, &c, 
1 ving Lands within ſuch a Town, but not 
of inhabiting within the ſame 'Town, ſhall pay 
ls 44. an Acre only, in Satisfaction of all 
n- Tithes, was held an unreaſonable Cuſtom. 
55 For that it gave greater Privileges to Fo- 
2 reigners, not inhabiting within the Town, 
ar than it did to the Inhabitants themſelves; 
* which by Reaſon of their Reſiancy are ob- 
fe liged to greater Charges, towards Church 
U. Reparations, Ornaments, Sc. See 1 Lev. 
116. Bawdry v. Buſbel. i 
ed Alſo, after a Cuſtom or Preſcription (on 2 
Ys a Modus) to be diſcharged of Tithes is 2 2 — 
{7 created Tin * * 
3 4016 
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created by Continuance of Time, yet it may 


be afterwards loſt by Diſuſer, Nonpayment 
of the Conſideration, or otherwiſe; and in 
ſuch Caſe the Parſon may have his Tithe in 
Kind. For Cuſtom and Preſcription may be 
loſt, as well as gotten, by Time. 

But an Interruption of the Uſage for 
ſuch Time only, as doth not deſtroy the 
Poſſibility of making Proof that ſuch a Cy. 
ſtom or Preſcription has been, does not 
deſtroy ſuch Cuſtom or Preſcription ; per 
Coke. 1 Blllſi. 240. 

For otherwiſe a Leſſee might pay 'Tithes 
in Kind, where there is only a Modus due, 
and thereby bar his Leſſor of the Benefit of 


the Modus in After-Time, which ought not 


to be. 1 Rl. Rep. 176, 

Alſo a Modus may be loſt by the Altera- 
tion or Deſtruction of a Thing for which 
it was paid; as if there be a Modus to pay 
a certain Rate for the Tithe of a Mill, it 
may be loſt. 

As if two Fulling-Mills be under one 
Roof, for which a Rate-Tithe has been 
paid, Time out of Mind, and thoſe Mills 
are afterwards altered and made into one 
Corn-Mill, the Modus, it is ſaid, is gone: 
And Tithe mult be paid in Kind for this 
new Mill. | 

So if there be but one Pair of Stones in 
a Mill, and a Modus is to pay a certain 


Rate for them, and then another Pair of 


Stones is put into the ſame Mill, it is ſaid 


that Tithes muſt now be paid in Kind. See 


Brownl. 3 2. 
1 | $0 
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So if one be diſcharged from the Pay- 
ment of Tithes for two antient Corn-Mills, 
driven by Water, for a Modus of 65. 8 ͥ. 
annually paid to the Parſon; and the Wa- 
ter- courſe, which was accuſtom'd to run to 
the Mills, is diverted by the Owner of the 
Mills, and runs in another Place a little 
diſtant from the ſaid Mills, and the Owner 
pulls down one of the ſaid Mills, and re-edi- 
fies it upon the Stream in the new Courſe, 
he ſhall pay Tithes thereof, as for a new | 
Mill, and the antient Modus ſhall not diſ- 3 
charge it. | io 

Burt if by the Continuance of Time, by 
the Act of God, the Water-courſe that 
was wont to run to the Mill is altered, and 
the Mills be therefore pull'd down and built 
on the new Stream, there the Modus ſhall 
continue, and 'he ſhall be diſcharged of 
Tithes for theſe new Mills, paying the ſaid 
6 5. 8 d. per Cur. See 1 Roll, Ar. 652. 

See more concerning Tithes of Mills, ante 
Chap. 4. i 

And fo it is, If a Man preſcribe in Modo Of Land als 
decimandi for Hay and Graſs, in forty Acres 4: 
of Land, and the Tenant converts it into 
a Hop-Garden, or into Tillage, the Modus 
is thereby deſtroyed. For when the Modus 
is Special, as for Hay and Graſs, Sc. only, 
there it will be deſtroyed by the Conver- 
ſioo of the Land te other Uſes. See 1 
Abr. 651. | 

So if a Modus has been paid for a Park, Of « Park, 
Time out of Mind, and afterwards the Park Hark d, &i 
is Diſparked, and the Lands converted in- 
to Tillage, Sc. if the Mods were general 

Q 2 | for 
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far the Park, it is gone, when the Park is 
diſparked ; but otherwiſe it is, if the Modus 
is for ſo many Acres of Land contained in 
the Park. 1 Roll. Abr. 651. and ſee Ny 
148. | f 

890 if the Preſcription be to pay a Buck or 
a Doe out of the ſame Park, if it be after 
diſparked, the Preſcription is gone. Hut- 
ten 57. | 

And where a Preſcription is to pay a 
Shoulder of every Buck at Chriſtmas, if the 
Park be diſparked, 'Tithes in Kind ſhall be 
paid. Per Popham. 3 Cro. 476. See Owen 
74. Ms. 909. | 
And where one had a Park, and was uſed 
to pay the Shoulder of a Deer for all Man- 
ner of Tithes, and the Park is diſparked, 
quere if he ſhall not pay Tithes in Kind. 
See 1 Brownl. 31. 

So if the Preſcription be to pay 10 5. for 
the Deer and Herbage of a Park, and 
not for all the Park, and the Park is diſ- 
parked, and ſown with Corn, Tithes in 
Kind ſhall be paid. 

Or if a Preſcription be to pay 10 s. and 
a Shoulder of every Deer, if it be diſpark'd, 
Tithes ſhall be paid in Kind, and not the 
10s. See Moor gog. adjudged. See Parſons 
Law, 248, 249. 

Alſo when a Preſcription was to pay 25. 
yearly, and a Shoulder of every third Deer 
killd within the Park, inch and Warburton 
held, That by the diſparking of the Park, 
the Preſcription, as to the Shoulders, was 
determin'd, and by Conſequence all the A 


dus decimandi; and then, that the Parſon 
I - fall 


The Law of Tithes, &. 229 
ſhall have Tithes in Kind; and that if the 
Park be revived, the Preſcription and A- Modus, &c. 
dus decimandi ſhall be revived alſo. revived. 

But in that Caſe Nicholas and Hobart held, | 
That the Preſcription ſhould endure, ſaying, wy f 
That the 25. is clearly a Modus deci mandi, | 
which is certain, and the Diſparking doth not 
hinder the Payment of it, and the Shoul- | 
ders are but caſual; and upon the diſpark- 
ing, the Parſon ſhall loſe them, and reco- Recovery in n 
ver in the Court Chriſtian, a Recompence e Sirius 
for them, in Money ; as if a Man will not 
ſet forth his Tithes, the Tithes themſelves l 
ſhall not be recovered, but a Recompence 
for them. See for this, Watſon 513, 514. l 
Hob. 39. Godb. 237. 1 Roll. Abr. 120. | | 

But according to the former Caſes, the 
Preſcriptien is gone, and Tithes are to be 
paid in Kind; quære. 

And yet it is clear, that if a Modus hath Money in Lias 
been to pay a certain Rate in Money for f Tithes 
all the Tithes of ſuch a Park, the Modus 
ſhall hold, though the Park be diſparked. 

3 Cro. 476. Moor 9o9. Owen 14. 2 Bulſt. 240. 
1 Roll. R. 176. 

Or if the Modus be to pay a Buck and a Deer. 
Doe for all Tithes of ſuch a Park, this Mo- 
dus ſhall continue, though the Park be diſ- 
parked ; for though they are Feræ Naturæ, 
and ſo not Tithable in themſelves, yet they 
may be given for Tithes by Compoſition, 
and may be the Conſideration of a Modus. 

See Noy 148. Hutton 57. Owen 34. 
And fo, though Partridges and Pheaſants Pen, 
in a Garden are not Tithable, yet they may, 
by Compoſition, be paid in Lieu of Tithes, 
Qs and 
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and the Parſon ſhall not take them, but 
they ſhall be brought dead to him. And 
though in the Caſe of the Park, the ſame 
be diſparked, yet if the Payment of the 
Buck, Sc. be not fixed to be had out of 
that particular Park, the Owner may give a 
Buck, Sc. out of another Park, and the 
Modus will continue, 

But where the Modus of the Buck, Gs. 
is to be had out of that Park only, there, 
according to the Caſes ſupra, the Park be- 
ing diſparked, the Modus is gone, and the 
Tithes in Kind are to be paid. 

As in a Suit for Tithes of Corn growing 
in a Park diſparked, the Defendant pleaded 
a Cuſtom to pay a Buck in Satisfaction of all 
Tithes; and the Witneſſes proved a Buck 
paid yearly, but could not tell whether it 
was taken out of the ſaid Park or not; and 
the ſury were charged with this particularly; 
for if it were to be paid out of this Park on- 
ly, then by diſparking the Park the Cuſtom 
is gone; but if it had been often and moſtly 
paid out of this Park, yet that will not alter 
the Cuſtom, but it may be paid out of any 
other Park, if the Cuſtom were to pay a 
Buck generally. See Clayton's Rep. 91. and 
Parſons Law 249. | F 

Alſo the Payment of a Sum of Money, 
or other Thing in Lieu and Recompence of 
Tithes for ſixty Years, or thereabouts, ił 
held to be a reaſonable Time to make a Pre- 
ſcription. See Co. Lit. 114. Dyer 7, 9. 


Cromp. Fur. 97. 
Note; the Caſe of Wright and Wright, 35 


reported in 1 Cro. was thus: 'The Biſhop of 


V. be- 
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V. being ſeiſed in Right of his Biihoprick 
of a Manor, preſcribed, That he, and all 
his Predeceſſors had held the ſaid Manor, 
and the Demeſnes thereof Time out of Mind, 
for him, his Farmers, Tenants for Years, 
or at Will, diſcharged and acquitted from 
the Payment of Tithes for thoſe Lands; 
the Biſhop made a Leaſe for Years of Par- 
cel of the Demeſnes; the Farmer of the 
Rectory libelled in the Eccleſiaſtical Court 
| againſt the Leſſee for Tithes, who pleads all 
this Matter in the Court there, and the 
Judge there refuſed to allow of the Allega- 
tion in Diſcharge of the Tithes. And on a 
Prohibition it was reſolved, 


1. That where the Lands of a Biſhop are 
abſolutely diſcharged in his Hands by 
Preſcription, there the Demiſing it to a 


Layman could not make it chargeable 


with Tithes. 

2, That a Spiritual Perſon may preſcribe 
in non Decimando. 

3. That the Refuſal by the Eccleſiaſtical 
Judge to allow the Allegation in Diſ- 
charge of Tithes, is (a Matter) not 
traverſable. 


In like Manner it was adjudged in the 
Caſe of Mordant and Cummins, in 3 Cro. 
where the King being ſeiz'd of Lands, Parcel 


237 


Biſbop"sLeſſee. 


of the Foreſt of B. in Fee, in Right of his King's Pa- 
Crown, diſcharg'd of the Payment of Tithes, tente. 


granted the Lands to the Earl of Hartford in 
Fee; and it was there held, that the Paten- 
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tee ſhould be diſcharged of Tithes ; and à 
Prohibition was granted in that Caſe. 

And yet in another Caſe, where it was 
ſurmiſed for a Prohibition, That the Prior 
of B. was ſeiſed of Lands Parcel of his Prio- 


12 and held them till the Diſſolution dif. 
char 


ged of Tithes for his Farmers and Te. 
nants for Life or Years, and that the Priory 
was diſſolved 27 H. 8. That the King was 
ſeiſed of the Lands, and ſhews the Statutes 
31 H. 8. and 1 Ed. 6. and that the King 
died ſeiſed thereof, and that by mean De- 
ſcents it came to 7. & and that the Plaintiff 
being his Tenant for Years, was ſued by the 
Parſon of B. for the Tithes of thoſe Lands: 
It was reſolved by the Court, 
That the Lands which came to the Crown 


by the Statute 27 H. 8. ſhould not be diſ- 


charged from the Payment of Tithes, but 
ſhould pay the ſame, altho' the ſame Lands 
in the Hands of Religious Perſons or Houſes, 
were diſcharged from the Payment theredf, 


Privilege only For that thoſe Privileges were perſonal Pri- 


vileges, which were extinguiſhed by the ſaid 
Statute of Diſſolutions: And that there are 
not any Words in the ſaid Stat. 2 H. 8. 
to ſave the ſaid Privileges ; and the Statute 
of 31 H. 8. being a Subſequent Law, had 
no Reſpect to thoſe Privileges. See Sydown 
and Holme's Caſe in 3 Cro. and Parkins and 
Hind's Caſe in 1 Cyo. | 
And ſo it was adjudged in the Caſe of 
Bolls ver. Atkinſon, which, as reported in 


1 Lev. 185. was thus: Debt on the Statute of 
E. 6. for Tithes, and on nil debet, a Spe- 
cial Verdict found, That the Abbot of A5. 

| bingdon 
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his Houſe, and that he and all Abbots, Oc. 


the College ſhould hold it diſcharged of 


And it was argued for the Plaintiff, that this 
Preſcription was Perſonal, and that by the 
Alienation it was determined, and that ſo it 


Pernancy of Tithes, as 35 H. 6. 56, 57. the 
Caſe of the Hoſpitalers; and much more 
when aliened to a Lay Perſon, not capable of 
Tithes; and they alſo cited 1 Cro. Sddon 
againſt Holmes, Hob. 5, &c. And 
here they ſhall not be intended to be diſ- 
charged by any Real Compoſition, not be- 


ing pleaded to be ſo. But on the contrary 


it was argued, That the Land and the 


Tithes might be granted to the Abbot be- 
fore the Council of Lateran ; for before that 


Council, a Man might grant his Tithes to 


what Eccleſiaſtical Perſon he would. Seld. 
Hiſt. of Tithes 306, 30"), 351. J E. 3. 5. 44 
E.3. And this Abby was founded by King 


Ina before the Conqueſt ; and he might have 


the Lands and the Tithes by Purchaſe, and 
hold them by Way of Real Compoſition, 
which differs from Perſonal Diſcharges, by 
Way of Bull, Order, &c. which are Perſonal. 
1 Cro. Mordant againſt Commins. And a Col- 
lege is capable of an Appropriation, and ſo is 
Spiritual, as to the taking of Tithes. J E. 3. 
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bingdon was ſeized in Fee of Lands, being 4n Abba, 


a Parcel of Meadow in Oxford, in Right of phony 


Lands diſ- 
his Predeceſſors, Time out of Mind, held — 
it diſcharged of Tithes, and granted it to Tithes. The 


the College of All-Souls in Oxford. And if — = 


Dl it ſball be ta- 
Tithes, as the Abbot did, was the Queſtion. ken as 4 Per- 
ſonal Preſcrip- 
tion, and not 

a Real Com- 


would be, if he had aliened to another Ec- See 1 Sid. 
cleſiaſtical Perſon, though capable of the 320. 1 Keb. 


2 Keb. 28, 
60, &c. S. C. 
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Quare Impedit 19. 5 Co. 10. of an Unions 
6 H. J. 13. 10 H. J. 19. 11 H. 4. Dyer 255. 4. 
of which no Lay Corporation is capable. 
And it was argued twice, viz. in Trin. & 
Hill. 18 19 Car. 2. In which Term, after 
the ſecond Argument, the Court took Time 
till another Day in the ſame Term, when 
the Opinion of the Court was delivered by 
the Chief Juſt. Keeling alone, as a Caſe 
wherein they all clearly agreed, That jt 
cannot be intended a Diſcharge, by a Real Ml 
Compoſition, it not being pleaded, nor found BF 
by the Jury to be ſo; but was a meer Pre- 
ſcription, and Perſonal to the Abbot, and 
did not run with the Land; and the Judg-- | 
ment was given for the Plaintiff. | 
Privilege of Alſo in an Action of Debt on the ſaid WR 
2 Stat. 2 Ed. 6. for not ſetting forth of Tithes, Wl 
Perſonal, „the Caſe was: The Lands for which the 
not deſted in Dicharge was claimed, were Parcel of the 
the X. by 31 Poſſeſſions of the Knights Templars, whoſe 
or 32 H. 8. Lands were annexed to the Priory of St. 
Fohn of Feruſalem; and the Templars had a 
Special Privilege to be diſcharged of Tithes 
of thoſe Lands, which propriis manibus exco- 
Junt. By a Special Act of Parliament 32 
H.8. the Poſſeſſions of the ſaid Priory of 
St. John's were given to the King by gene- 
ral Words, in tam amplis modo, &c. as the 
Abbots, Sc. held them; and it was Re- 
ſolved, That the Defendant ſhould not be 
diſcharged, nor have the Privilege. For by 
the Common Law, a Lay Perſon was not 
capable of ſuch a Privilege; and the King 
could not have the Benefit of the Privi- 
lege, till the Stat. 31 H. 8. But that Sta- 
tute 
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Pariſhes, whoſe Churches were appropriated 
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tute extends only to ſuch Poſſeſſions as came 
to the King, by Surrender, and ſhquld be 

veſted in him by that Act; and doth not 

extend to ſuch Poſſeſſions as are veſted in 

him by any other Act. (Quzere.) And there- 

fore theſe Lands, being given to- him by 

another Special Act of Parliament, are not 
diſcharged of Tithes, See 1 Cro. Parkins 

and Hind's Caſe; and 2 Cro. Cornwallis and 
Spurling's Caſe. p 

And note; a Privilege is ſaid to be an Privilege 

Exemption derived from the ſupream Autho- quid. 
rity, upon good Conſideration, and refers 
ſometimes to Perſons, and ſometimes to 
Places. And although by the Stat. 2 Ed. 6. 
c. 13. None are to pay Tithes for Lands 
privileged, or lawfully diſcharged from the 
Payment thereof; yet it is ſaid ſuch Privi- 
leges are meerly Perſonal, and do not ex- 
empt ſuch Lands from the Payment of 
Tithes, longer than they are in the Hands 
of privileged Perſons. See Rep. Canon. 436. 

But although ſuch Privilege of being diſ- Where a Me 
charged of Tithes, or other Preſcription de e was 
non Decimande, when annex'd to a Spiritual“ 
Corporation, will periſh by a Diſſolution of 
ſuch Corporation, and the coming of the 
Lands to Lay Hands, without the Aid of 
direct Words in an Act of Parliament, for 
continuing of ſuch Privilege in Lay Hands, oth of Lands 
as before is ſhewn: Yet upon a favourable and R-#ory 
Conſtruction of the Stat. 31 H. 8. Preſcrip- ſimul & ſe- 
tion is of that Force, that where any of the wel, Ke. 
Lands belonging to Monaſteries, Cc. which 
were diſſolved by that Statute, were in ſuch 
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To be Time 
out of Mind, 


| Leaſe for Years of ſuch Lands, but a Year 


and without 
Interruption, 


&c. 


Unity in E- 


fate, and mt Unity in Eſtate, and not in Occupation of 


in Occupation, 
0 D ifc barge . 


The Law of Tithes, &c. 
to any of the ſaid Monaſteries, ſo that the 
Monaſtery was ſeized of the ſaid Lands 
and Rectory ſimul & ſemel, Time out of 
Mind, and paid no Tithes within the Me. 
mory of Man, for the Lands, ſuch Land 
ſhall be diſcharged of Tithes, by Reaſon of 
ſuch perpetual Unity of Poſſeſſion, as has been 
divers Times adjudged. See 2 Co. 47, 48, 
4 Leon. 47, Ec. 

However, if in this Caſe of Unity of Poſ. 
feſſion, the Farmers of the Demeſns had 
paid Tithes, Ec. to the Abbot, Ec. when 
ſuch Lands were uſed or occupied by their 
Tenants or Farmers, either at Will, or for 
Years or Life, there the Intendment of the 
Law, notwithſtanding ſuch Unity of Poſ- 
ſeſſion, ( which ought to be uninterrupted 
Time out of Mind ) will not hold Place. 


See 2 — 412. 
And therefore if an Abbot had made a 


before the Diſſolution, although that the 
Leaſe was made void by the Statute, yet 
this Leaſe ſhall deſtroy the Unity of Poſ- 
ſeſſion, ſo that it may not be pleaded in 
Diſcharge of the Tithes; but it is admit- 
ted, That it would have been otherwiſe, if 
there had been an abſolute Nullity of the 
Leaſe ab initio, without a conſequent Statute 
to make it void; per Car. 2 Bulfir, 67. For 
there was no Interruption. 

And in a like Caſe, Popham ſaid, 'That a 


the Land and ReQory, at the Day of the 
Diſſolution, by the Abbot, Oc. is not any 


Diſcharge of the 'Tithes within the . 
0 
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No, not tho' the Land was in Leaſe but 
for one Year at the Time of the Diſſolution; 
and altho there had been an Unity of Poſ- 
ſeſñon Time out of Mind, c. until the laſt 
Year, or other ſhort Time, before the Diſ- 
ſolution, See Moor 528. and 3 Cro. 584. 
And accordingly, when the Caſe was, 
That an Abbot and his Predeceſſors ha 
been ſeized of a Rectory, and of Lands 


£2c. until the 26 Year of H. 8. at which 
Time the Abbot made a Leaſe of the Lands 
for ſixty Years, and thereby demiſed all 
Tithes, renewing, ariſing, &c. upon the 
ſaid Lands, viz. Hay, Corn, Ec. reddendo 
perinde certain Corn Rent; and by the 
ſame Indenture, it was covenanted, That 
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the Hay and Corn to the Leſſor, and his 
sSucceſſors, but that the Leſſee, his Execu- 
1 tors and Aſſigns, ſnall ſet forth the Tithe 


ir of Wool and Lamb to the Leſſor, Cc. and 


e ſmall Tithes to the Vicar; and afterwards 
tin 31 H. 8. the ſaid Abby was diſſolved, and 
{- in the ſame Year the Statute was made, 


which Enacts, That the Purchaſer, (of the 
King) ſhall hold it diſcharged in the ſame 
Manner as it was in the Hands of the Ab- 
bots, Oc. 


Lands and the Tithes had ſeveral Proprie- 
tors,) That this Unity of Poſſeſſion joined with 
the other Circumſtances, ſhall not diſcharge 
the Lands from the Payment of Tithes : 
For Firſt, there is a Demiſe of the Lands, 
and of the Tithes alſo, which argues, that 


they 


the Leſſee ſhall not ſet forth the Tithes of 


In this Caſe it was adjudged, (when the No Diſcharge. 


237 


Part of Tithes 
d reſerved on a 
Leaſe, and 

: Part diſcharg- 
within the ſame Pariſh, Time out of Mind, ea. 


Fo, tho" the 
Leaſe exbired 
before the Diſ- 
ſolution, 


Plea and Iſſue. 


— 
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they. were due and payable in themſelves, 
Secondly, Here is a Proviſion for the Pay. 
ment of other Tithes. Thirdly, Here is a 
Covenant, That the Tithes leaſed ſhall not 
be ſer forth: And, Fourthly, It is found, 
That Lamb and Wool were paid in Kind, 
and a Payment of Part' of the Tithes is a 
Seizin of all. From whence it follows, 
That the Lands had never been diſcharged 
by any Real Compoſition ; and ſo conſe. 
quently that, tho* the Tithes of Corn and 
Hay were not paid during the Unity, yet 
for that they were paid ſometime before the 
Diſſolution, therefore of Right they were 
payable. See 2 Cro. 452. Dobitoft v. Gu- 
teen. . 

And ſo it is, If Tithes were not paid 
Time out of Mind, by any Houfe of Re- 
ligion, and they leaſed the Land for Years, 
and received Tithes of the Leſſee, and the 
Leaſe expired two Years before the Diſſolu- 
tion of the ſame Houſe: *Tis ſaid, rhe King 
himſelf ſhall not be diſcharged of the Pay- 
ment of Tithes by the ſaid Stat. 31 H. 8. by 
Coke and Walmſley againſt Warburton and Fi 


ſter. See Priddle and Napper's Caſe, 2 0. 


48. and 2 Brownl. 26. 

And ſo if the Farmers have paid Tithes 
before the Statute, the ſame may be plead- 
ed, and Iſſue may be taken thereupon ; but 
if the Lands were always occupied by the 
Abbot, or demiſed over, and no 'Tithes paid 
thereof before the ſaid Statute, there the 
Land is diſcharged from the Payment of 
Tithes. See 2 Co. 48, 11 Co. 14. Hob. 298. 


Alſo 
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Alſo if Land, that was hanged by —— — ge Al- 
ty of Poſſeſſion, came to the King by 31 H.8, 78779" 9 
7 ay i of the Branch of Diſcharge = ſufficient 
therein, (which ſee hereafter) a general Al- or not. 
legation, That ſuch Prior held the Land at - 
the Time of the Diſſolution of the Priory, 
diſcharged of the Payment of Tithes, with- 
out ſhewing how, is ſufficient. See 2 Co. 48. 
and Moor 420. S. C. 

And yet it has been held, That if a Unity 
of Poſſeſſion by way of Diſcharge, be alledg- 
ed generally, without ſhewing how, or add- 
ing that it was perpetual, it is not ſufficient. 
See Hob. 298. 11 Co. 14. by Gawdy againſt 
Popham and Fenner. See alſo Moor 420. 

But in Pridale and Napper's Caſe, 11 Co. 
14. It was asked, What if an Appropriation =- Point 
was made in the Times of Ed. 4. H. 6. H. 9 Uni. 
5. H. 4. R. 2. Ed. 3. &c. and yet in Law 
within Time of Memory, and an Unity had 
continued from the Time of the Appropria- 
tion until the Diſſolution, and Tithes were 
never paid by the Abbots, c. or their Far- 
mers, ſhould not the Statute extend to theſe 
; Caſes? And it was anſwered, No, upon the 
Point of Unity; for if he will have Aid of 
the Act of 31 H. 8. the Unity, as hath been 
{aid, muſt be perpetual. | 

And yet in ſuch Caſe, there may be al- Preſcriptiom as 
ledged the Branch of the ſaid Act of 31 H. 8. at Common 
concerning the Diſcharge of Payment of Lau. 
Tithes, 22 viz. That the Abbots, - Oc. 
Time out of Mind, c. until the Diſſolu- 
tion, have held the Lands diſcharged of 
Tithes, and ſo preſcribe in non Decimando 
(as he well may) as at the Common Law, 


and 
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and give ſuch Evidence that may prove it; 


and by this Means, if in Truth the Lands 


are diſcharged, he hath ſufficient Remedy 
to relieve himſelf. But if the Abby or 
Priory were founded within Time of Me- 
mory, i. e. ſince 1 R. 1. there he cannot 
preſcribe at all. See 11 Co. 14. Priddle and 
Napper. See alſo 2 Keb. 459. Engliſh and 

ones. | 

So when Unity of Poſſeſſion, Time out 
of Mind, Sc. was ſuggeſted, in order to 
obtain a Prohibition to ſtay a Suit in the 
Spiritual Court for Tithes, the Defendant 
pleaded, That the Abby to which, Sc. was 
founded 5 E4. 1, (which is within the Time 
of Memory) and confeſſed the Unity from 
the Time of the Foundation ; and per Cu- 
riam, this is a good Plea in Bar to avoid the 
Unity, and that it was not needful to tra- 
verſe the Preſcription ;. for the ſhewing the 
Foundation of the Abby to be after Time 
of Memory, is a ſufficient confeſſing and 


avoiding of the Unity. 


But if the Defendant encounter the Sug- 
geſtion of perpetual Unity, and will ſhew, 
that the Demeaſns before the Stat. and in 
the Time of the Abby, were in the Hands 
of Farmers, Ec. there he ought to traverſe 
the Preſcription : For altho* the Poſſeſſion 
was chargeable in other Hands; yet as to 


the Fee-ſimple, which is in the Abbot, it is 
a Diſcharge in Right. See 7elv. 31. where 


the Defendant traverſed the Unity at the 


Time of the Diſſolution; and thereupon the 


Plaintiff demurring, Fenner and Clench Jul- 
tices (the others being abſent) held the 


| Traverſe 
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Traverſe to be good: But if the Diſcharge 
had been pleaded generally by Preſcription, Preſcription, 
and not by Reaſon of Unity, then the Pre- Hag. 
ſcription ought to have been anſwered, and 
not the Unity : And it was ſaid, That Trin. 
34 Eliz. between Calmady and Wyther, it 
was ſo ruled; but it ſeems the Principal 
Caſe was adjourned. See 3 Cro, 584. But- 
ton v. Long. Ws 

Neither will a Preſcription de non Solven- The Union to 
do, in the Caſe of Unity, avail any thing, if = AGE 
the Union was not juſt ; for if . — 
Sc. have held by Abuſe and Wrong, Time 
out of Mind, Ec. the ſame is no Unity with- 
in the Statute, See 11 C. 14 b. Moor 46. 
and ſo it is, if the Abbot, Sc. did hold the 
Lands and the Tithes in ſeveral Rights, 

And therefore where the Caſe was, That 
an Abbot had a Manor within the Pariſh of — wad . 

; F . Tithes held in 
D. and a Compoſition was made betwixt the ſierat Kights. 
Parſon of D. and the ſaid Abbot, That the 
Parſon ſhould have yearly certain Loads of 
Wood out of thirty Acres of the ſaid Manor, 
for, and in Recompence of, all the Tithes of 
Wood there, and afterwards the Parſonage 
was appropriated to the {aid Abbot; and 
then the Houſe was diſſolved, and the Ma- 
nor granted to one, and the Rectory to ano- 
ther. It was there holden, That the Por- 
tion of Tithes was revived, for he had them, 
(i. e. the Manor and the Tithes) in ſeveral 
Rights: And in that Caſe, Manwoo *, Ch. | 
Baron, and Perriam Juſt. to whom the Caſe Where Unity is 
depending. Jo Chancery was referred, con- Liſcharge- 4 
cerning t : of Tithes by Unity 
of Poſſeſſiong delivered their Opinions, Thar 
R ſuch 
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ſuch an Unity is no Diſcharge within the 
7 ſaid Statute. See 1 Leon. 355. -A 
„ Where Tithes So where an Abbot had a Parſonage ap- 
* OT propriate in D. which was diſcharged of 
5 OY Tithes, and afterwards the Abbot purchaſed 
| Part of the Lands, ſo that the Tithes were 


| ſuſpended during the Poſſeſſion of the Ab. 
J. bot; but after that the Abby was ſurrendred 
| | into the Hands of the King in the thirtieth 
1 Year of II. 8. and afterwards the ſame Pof. 
4 ſeſſion was given to the King by the Stat. 
1 31 H. 8. as they were in the Hands of the 
Abbot: The Opinion of Mr. Plowden was, 

That the Lands, fo purchaſed by the Ab- 

bor before the Surrender, were not dif. 

'* charged of Tithes by the ſaid Statute. For 

that no Lands are diſcharged by the Statute, 

but ſuch Lands (only) as were lawfully dif. 

charged in Right by Compoſition, or other 

lawful Means; and the Lands in this Caſe 

were not diſcharged in Right, but only ſuſ- 

pended during the Poſſeſſion of the Abbot 

in his own Hands; and ſo he ſaid it is when 

the Land is purchaſed by one, and the Par- 

ſonage by another, the Right of Tithes is 

renewed, and the Lands are to be charged 

as before the Purchaſe of the Abbot: 

ſo it had been adjudged. See Godlolt pa. I. 

Alſo when upon a Prohibition the Surmiſe 

Urien, no Dif. Was, That the Land, out of which the Tithes 
charge of the were demanded, was Copyhold, Parcel of a 
it Tithes of Coty- Manor of which a Prior was ſeized in Fee, 
„ Lein. and was alſo San imparſonee, and that by 
1 this Union: the Tithes were Extinct, it was 
, | held, that the Surmiſe was not good: For 
0 that the Union was no Diſcharge of the Tine 
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of the Copyholders. See Brunker's Caſe, 
Moor 219. Rep. Canon. 399. And ſo Popham 
held in Benton and Trot's Caſe, Moor 528. 

Originally this Union was, where an Ab- Original of 
bot, Prior, Ec. Time out of Mind, had been Un 
ſeized of Lands in themſelves, and alſo of 
the Rectory of the Pariſh where ſuch Lands 
did lie; ſo that the Unity of the Parſonage 
to which the Tithes were payable, and of 
the Lands which ſhould pay the Tithes, ei- 
ther by Appropriation, or otherwiſe; and 
ſo that both the Parſonage and Lands were 
both in the Hands of the ſame Religious 
Perſons; this was called a Unity of Poſſeſ- 
ſion, and was, as aforeſaid, a Diſcharge 
from the Payment of Tithes, becauſe the 
ſame Perſons that had the Lands, having 
alſo the Parſonage, they could not pay 


Tithes to themſelves. 


But note; tho* by ſuch Union the Per- 
ſons ſo poſſeſs'd, were diſcharged from the Ratio of Now- 
ay (om of Tithes, yet the Lands were not Payment. 
abſolutely diſcharged of the Tithes; for up- 
on any Diſunion that might happen, the 
Payment of Tithes again revived; ſo that 
the Union only ſuſpended the Payment, but N a#ſelute 
was no abſolute Diſcharge of the Tithes ® — 
themſelves; and therefore ſuch Union is not 
to be pleaded as a Diſcharge from Tithes, 
but only as a Diſcharge from the Payment 
of Tithes. See Hob. 44. and 97. 

And ſuch Jy had been br tas reſolved Before Stat. 
to be a good Diſcharge from the Payment 31 H. 8. 
of Tithes before the Statute 31 H. 8. gee | 


2 Jnft. 955. Moor 46, 4). Cro. Fac. 6888. 
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4. Perpetua. Ir maſt have been Fr pn we Timbenret 


Contra fine But now, ſince the ſaid Statute 31 Hg. 
ne, ſuch a Unity of Poſſeſſion of Lands in the 
ſaid Religious Houſes and Perſons, ſhall be 
M8 n abſolute Diſchar rge of Tithes to the King's 
atentee, Ec. for ſuch Lands as came 00 

the Crown by that 'Statute,; 

Hua lities of a But then Union upon the (ad Stau 

ion on the muſt appear to have had theſe Four 

2 ties, viꝝ. It muſt have been fave Libera, 

Aqualis' & Perpetua, as we have before in 
| t Meyn. 

3. Jaa. It. muſt have been Jalta, i. e. claimed by 

Right, and good and lawful Title, and not 

by Diſſeiſin, or other Tortious, unjuſt, or 

unt ul Acts; for ſuch an Union would 

_ gt, have been a good Den within the 
. Vide de. ans.. 

2 ZEqualis. t muſt have. been. AM} aualis, 1. e. There 

| 1 have been a Fee-Simple both, in the 

Lands. and in the Tithes, as well of the 

Lands upon which the Tithes are, as of 

the Parſonage, or Rectory: For if thoſe Re. 

ligious Perſons had held 5 by Leaſe, that 

had not been ſuch a Unity as the Statute 

intended. 

Libera · It muſt have been Lilea, i. e. Free from- 
the. Payment of any Tithes in any Manner; 
fir if the Abbots; Cc. or their Farmers, or 

their Tenants at Will or Vears, had paid 

any manner of Tithes before the Diſſoluti- 

on, it may be alledged as a ſufficient Bar 

be 2 the Unity,. Pleaded i in: Diſcharge of 
I es. N 2 5p 28 
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have had in their Hands both the Rectory, 

and the Lands united perpetually, and 

without Interruption, before the Memory 

of Man, or (as it ſeems, according to the 

Rule of the Common Law) ' before the tſt 

Year! of R. 1. diſcharged of Tithes. 8c e 

Hob. 3 0. 11 C. A4. b. 14 U. For if by any 


Records, or antient Deeds, or other Legal . 


Evidence, it can be made to appear, That 
either the Lands, or the Rectory came to 
the Abby ſince the ſaid firſt Year of R. 1. 
ſuch Union cannot be ſaid perpetual. See 
Hob. 298, 306, 311, Moor 46, 47; $28. Dyer 
349. Cro. Fac. 608. 2 Inſt. 655. | 

And yet, if it be an antient Appropriati- Diſcharge by 
on, as in the Time of Ed. 4. or before, al- Preſcription, 
tho* the Lands cannot be diſcharged of 
Tithes upon the Score. of a perpetual Uni- | 
ty, by 31 H.8. yet they may be diſcharged 
from the Payment of Tithes, by way of Pre- 
ſcription, if in Truth the Lands have been 
ſince that Time diſcharged from the Pay- 
ment of Tithes. x 

Alſo it appears, That at the Common tn; we pers 
Law, there might have been an Unity of betnal, the = 
Poſſeſſion different from the former, and Piſcharg⸗ 
which ſhall likewiſe Diſcharge from the er. 
Payment ef Tithes, but ſuch Diſcharge is | 
only pro tempore, and therefore, tho' it be 
an Unity of Poſſeſſion, yet it is not a perpe - 
tual Unity in the Senſe: aforeſaid. : 

As, if a Parſon of a Church purchaſes a 
Manor within {his-Pariſh, by this Purchaſe, 


and the Unity, of | Poſſeffion thereupon, the 


Manor which before was Tithable, is now- 
become non Decimabilis, becauſe the Parſon | 
R 3 cannot 25 
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cannot pay Tithes to himſelf; but if he 
makes a Leaſe of his Parſonage and Recto- 
. ry to a the Parſon himſelf ſhall 
% y Tithes of his. Manor to his Leſſee ; and 
Fo if the Parſon makes a Feoffment of hi 
Manor, the Feoffee ſhall pay Tithes to the 
[ Parſon. Dier 43. Rep. Cannon. 455. 
4% So that to make a Preſcription, it is not 
1 only neceſſary to ſuppoſe a Bull or Grant, 
. or a Modus, or Real Compoſition, but alſo 
a Unity of Poſſeſſion properly ſo called. i. 
75 Egqualis, Libera & Perpetua ; as be- 
ore is ſhewn, 
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CHAP. VIL 


Of the ſeveral Statutes for diſſol- 
ving Abbies, &c. and veſting 
their Lands in the King, and 
what Lands are diſcharged 
from Tithes by theſe Acts re- 
ſpectively, viz. 27 H. 8. c. 28. 
of the leſſer Monafteries ; 31 

8. c. 13. of the greater Mo: 
naſteries; 32 H. &. c. 24. of 
the a of K. John of 
Jeruſalem ; 37 H. 8. c. 4. and 
I Ed. G. c. 14. of College and 
Chantery Lands, &c. And alſo 
2 & 3 Ed. 6. c. 13. as to Bar- 
ren Lands improved, Derelict 
Lands, Fenny Lands, Thorney 
Lands, &c. 


* the former Chapter we have mentio- 4 Recnyitula- 
ned ſeveral Species of Lands to have been 4 of the 
diſcharged of Tithes by the Common Law, 8 8 
by Reaſon of ſome Accident or Quality, — at 
annext to, or inherent in them. Such as Common Laws 
Antient Demeſne Lands, Barren Lands, Fo- 
reſt Lands, Dereli& Lands, Extraparochial ' 

R + Lands, # 
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Lands, c. For all theſe (except Barren 
Lands) never came under Eccleſiaſtical Jy. 
riſdiction; and conſequently (and for other 
Reaſons before - mentioned) were not origi- 

nally ſubject to the Payment of Tithes. 
No other now 1 We have likewiſe ſhewn, That whatever 
[oh * Lands (not exempted by the Common Law) 
2 png 1 as were formerly in the Hands or Poſleſſion 
lament.” of any of - thoſe Orders, who claimed to be 
privileged from the Payment of Tithes, ei. 
ther by the Pope's Bull, or by any Eccle- 
ſiaſtick Canon or Conſtitution (as the C, 
tertians, Templars, Hoſpitalers and Premo- 
Hratenſes) or were otherwiſe exempted by 
Reaſon of any real Compoſition, or perpetual 
Unity of Poſſeſſion, &c. cannot now claim 
any Benefit from ſuch Privileges or Exemp- 
tions, but only as they are ſupported: by 
Cuſtom or Preſcription, or have been al- 

lowed by particular Acts. of Parliament. 
And as to Exemptions or Diſcharges, by 
Reaſon of Cuſtom or Preſcription, Real 
Compoſitions, and Unities of Poſſeſſion, we 
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and ſhewn the Nature, Qualifications and 
. e Incidents of each reſpectively. It remains 
2. therefore, as the Subject Matter of this 
Parliament. preſent Chapter, to ſnew what Lands have 
been diſcharged of Tithes by Acts of Par- 
liament, and how and in what Manner they 

| are ſo diſchargadl. 2 hf rys [05 6,101 
No the Lands fo diſcharg'd were princi- 
pally ſuch as belonged to the ſeveral diſſolv d 
4 12+ 14.4 Abbies,” Priories, Monaſteries, Nunneries, 
Chaunteries, Colleges, or Free Chapels, and 
other (Religious) Houſes, Orders and So- 

cieties. But 


have therein ſomewhat largely diſcourſed, 
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But note; all ſuch Lands are not diſ- 85 
charged of Tithes, and ſome Lands: (as 
Barren Lands, c.) haue only a Tempota- 

ry Diſcharge, as hereaſter il appear. 

Now the Statutes which diſſolved Abbies, 
Priories, Monaſteries, &c and veſted their 
Lands in the Crown, Get are generally faid a Sale 
to be Five, via. Stat. 27 M 8. c. 29. Stat. „ > 
31 H. 8. c. 13. Stat. 32 H gl. 24. Stat. 37 5. . 
H. 8. c. 74. and Stat. 1 EA 6. c. 14. Alt 
which do generally provide, That the Lands 
of the Abbies, Priories, Sc. thereby diflol- 
ved, ſnould be in the King, in as. ge and 
ample Manner as the Abbots,” c. then held 
the ſame, in Right of their Houſes; which 
one would think from a natural Conſtrur- 
tion would infer, That wherever the Lands 
were freed, or dif from Tithes, in 
the Hands of the Abbot, Sc., d furtiori they 
ought to be ſo diſcharged in the Hands of 
the Croun, and from the Words of the 
Stat, 27 H. 8. this ſeems clearly to have 
been the Senſe and Intention of the Law- 
Makers of that Statute, th our Law. 
Expoſitors have ſince been of a different | 
Opinion. I ſhall therefore give the Reader 
the very Words of the ſaid reſpective Sta 
tutes, as far as they relate to the Subject 7 
this Chapter, with the ſeveral Caſes which 
have been adjudged thereupon; and refer 
both to all impartial Judgment. | 

The ſaid Stat. 25 H. d. c. 28; ll ORs 
That his Majeſty ſhall: have and enjoy t Raſtall, 

* him and his Heirs for euer, all and ſingu- — 267. b, 
* 227 nnen 268. 4. 
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© ries, Priories and other Religious Houſes nov 
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© Jar ſuch Monaſteries, Priories, and other 
© Religious Houſes of Monks, Canons and 
6 Nuns, of what Kinds of Diverſities of Ha. 
© bits, Rules or Orders ſoever they be called 
© or named, which have not in Lands, Tene- 


© ments, Rents, Tithes, Portions, and other 


& Hereditaments, above the clear yearly Va- 
© jue of 2007. and in like Manner ſhall have 
© and enjoy all the Sites and Circuits of 
© every {uch Religious Houſes, and all and 
© ſingular the Manors, Granges, Meſes, 
Lands, Tenements, Rents, Reverſions, 
Services, Titbes, Penſions, Churches, Cha- 
6 pels, Advowſons, Patronages, Annuities, 
© Rights, Conditions and other Heredita- 
© ments appertaining or belonging to every 
© ſuch Monaſtery, Priory or Religious Houſe, 
© not having as aforeſaid, above the ſaid 


© clear yearly Value of 200 J. In as large and 


© ample Manner, as the Abbots, Priors, Ab- 
© beſſes and other Governours of ſuch Monafte- 


© bave, or ought to have the [ame in — 
© their Houſes. And that alſo his Highneſs 
„ ſhall have to him and to bis Heirs, all and 
< ſingular ſuch Monaſteries, Abbies and Pri- 
© ories, which at any Time, within one 
© Year next before the making of this Act, 
© have been given and granted to his — 
© by any Abbot, Prior, Abbeſs, or Pri 

© under their Covent, Seal, or that other- 


< wiſe have been ſuppreſſed or diſſolved, 
and all and fingular the Manors, Lands, 


© Tenements, Reverſions,. Tithes, Penſions, 
© Portions, Churches, Chapels, Advowſors, 


and 


© Patronages, Rights, Entries, Conditions, 


i 
- 
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6 and all other Intereſts and Hereditaments 
© to the ſame Monaſteries, Abbies and Pri- 
© ories, or to any of them appertaining or 
6 belonging, to have and to hold, all and 
© ſingular the Premiſſes, with all their 
© Rights, Profits, Juriſditions and Com- 
s modities unto the King's Majeſty, and bis 
« Heirs and Aſſigns for ever, to do and uſe And bere Af 
© therewith his and their own Wills, to the —_— ae 
« Pleaſure of Almighty God, and to the?” 
© Honour and Profit of the Realm. 

And further enacted, © That all and 

© every Perſon and Perſons, and Bodies Po- 

© litick, which now have, or hereafter ſhall 

© have any Letters Patents of the King's 

© Highneſs of any of the Scites, Cir- 

© cuits, Manors, Lands, Tenements, Rever- 

© ſions, Services, Tithes, Penſions, Portions, 

© Churches, Chapels, Advowſons, Patron- 

© ages, Tithes, Entries, Conditions, Inte- 

© reſts, or other Hereditaments, which ap- 

6 pertained to any Monaſteries, Abbies or 

© Priories heretofore given or granted to the 

© King's Highneſs, or otherwiſe ſuppreſſed - 

© or diſſolved, or which appertaineth to any 

© of the Monaſteries, Abbies, Priories, or 
other Religious Houſes that ſhall be ſup- 

« preſſed or diffolved by the Authority of 

* the Act, ſhall have and enjoy the ſaid 

© Scites, Circuits, Manors, Lands, Tene- 
ments, Rents, Reverſions, Services, Titbes, 

* Penſions, Portions, Churches, Chapels, Ad- 

* vowſons, Patronages, Tithes, Entries, Con- 

* ditions, Intereſts, and all other Heredi- 

* taments contained and expreſſed in their 
Letters Patents now being thereof made, 

" 
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© and to be contained and ſpecified in mp 
< Letters Patents hereafter to be made, ac. 


_ -& cording to the Tenor, Purport and 2 


fect of any ſuch Letters Patea See eh 


AB at 
"ul OT. Words f chi Sta 


not only all the Manors, S Lands 


and Themes: but alſo all the Ti*hes, Peu. 


ſons and Portions of Tithes of ſuch Mo. 
naſteries, Ge. as were not above the year. 
ly Value of 200 ,, are given to the Crowh 
in as large and ample Manner as the Abbott, 
Sc. had or ought to have the ſame in Right 
of their Houſes. - And by the next ſuble. 
quent Clauſe, the King's Patentee is to haye 
not only the Manors, Lands and Tene- 
ments, but alſo the Tithes; Penſions, Por- 
tions, and all other Intereſts, according to 
the Purport and Effect of the Grant. 
But notwithſtanding the Extenſiveneſs of 
the Words in this Act, That the King, his 
Heirs and Aſſigns, ſhould have thoſe Lands 
in 'as large and ample Manner as the Abbots, 
c. yet it was reſolved in the Caſe 
of Sydown and Holme. Cro. Car. 424. and 
1 Jon. 370,313. That ſuch Privilege as tbe 
Abbots, &c. bad of being diſcharged of Tithes, 
was not preſerved by theſe general Words. S0 
great an Influence had the Authority of the 
Clergy ar that Time, over- the Judges of 


our Law, as to induce a Judgment contra- 
xy to the expreſs Words, as well as the Spi- 


rit and . of that Act of Parliament; 
and the like Motive, or ſome other Princi- 
pal, reſtrictive of the King's and Subjects 
Rights, hath alſo induced ſome later J udges 
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to be of the Ee See 1 Sid. 320. 
185. 2 Keb. 28, 17/5, Hh. 
* 8 the ſame Purpoſe we find a late 
Author (a Clergyman) arguing, that not- 
withſtandin ets by GN 27 & 31 Hs. 
Ge. no Diſcharge of Tithes (I ſuppoſe, he 
means in the Hands of a Layman ) is now 
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Watſon, 7. 


15 


good, by the Aid of the ſaid Statutes, nei- 
ther by Privilege nor by Preſcription, nor 
by Real Compoſition. To prove which, he © 
cites the ſaid Caſe of Sydown and Holm, 
which I conceive does not clearly warrant” 


his Opinion. 17S ;. » £32 
In a Probibition a Surmiſe was, That a 
Prior of a Priory diſſolved by the ſaid Stat. 


Prohibition, 


27 H. g. held the Lands (for which the 
Tithes were demanded) diſcharged there- 
from, Time out of Mind, for himſelf, his 
Fermers and Tenants. for Life or Years, 


Two Points are moved. Firſt, Whether the 
Prior's Preſcription in non Decimando was de- 


termined by the Diſſolution of the Priory, 


or ſtill remained to the King, without the 


Aid of the Statutes 27 H. 8. & 31 H. 8. . 13. 


And to this Point it was argued: 


That in Regard the Land hath been diſ- 
charged in the Hands of Spiritual Perſons, 
Time out of Mind, who were admitted to 


be capable of ſuch Diſcharge, 1 be 
well intended to have been originally 


\ 


o by. 


Compoſition Real ; and then it .ſhall go Compoſition 
with che Land, as 8 E. 4. 14 and E N. B. Real. 


41. where it is ſaid, That a Lay Perſon may 
hold Lands diſcharged of Tithes by Com- 


poſition, and thereon have à Prohibition; 


and much more a Spiritual or Mjy'd Perſon 
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(as the King) and then it ſhall go with the 
Land; and it was alſo ſaid, That ſuch Pre. 


Spiritual Perſon, by the Diſſolution, came 
to the King, being Perſona mixta, and ſo to 
his Patentee. And of this Opinion, in the 


whole, ſeemed Croke, Ch. Juſt. and though 


in ſome Particulars, Brampſton, Jones and 
Barkley held the contrary, yet they agreed 
that ſuch Compoſition Real, in the Caſe of 
a Layman, if it may appear, ſhall be a good 
Diſcharge, and ſhall go with the Land. But 
becauſe a Spiritual Perſon may be diſchar- 
ged by Grant, as well as by Compoſition 
Real, it ſhall be intended in Favour of the 
Church, to be by the moſt general Courſe. 
(2) i.e. by a Grant of Privilege (which 
they ſaid was only a Perſonal Diſcharge, 
(.) and determines with the Corpora- 
tion (&,) and not by any Real Compoſiti- 
on, unleſs it could be ſhewed, (Q.) See 
1 Cro. 422. 1 Fon. 368. 1 Roll. Abr. 654. 
But the Reader may obſerve from the 
ſeveral Queries in this Caſe, That the 
Ground and Foundation of this Caſe is ve- 
ry much ſuſpected, and the Court ſtretched 
their Judgment too far in Favour of Mother 
Church, or elfe they could never have con- 
ceived a local Grant of Privileges to be only 
Perſonal, nor have imagined ſuch a Gram, 


and not a Real Compoſition, the later being 


more rational to be preſumed than a Gram, 
without any Conſideration, (for ſo are all 
thoſe Grants ſuppoſed to be). | 

But, as is befote obſerv'd, Croke, Ch. Jult. 


was upon better Reaſons induced to be of 


I | a dif- 
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-F-rent Opinion. And in a like Caſe, Diſcharge by 
N lad, That if it be alledged, that , &c- 
the Abbey was founded before Time of Me- 
mory, and that from the Foundation, until 
the Piſſolution, the Land had been diſchar- 
ged of Tithes, this had been good. To which 
Coke agreed, 1 Roll. Rep. 54 Dr. Leyfield's 
Caſe. And though Hobart admits, 'That a 
Diſcharge by Compoſition, Bull, Canon. or 
Order, were bur Perſonal, and died with the 
Body, without the Aid of a Statute to ſup- 
port them, (which implies that the ſaid Act 
continued the Diſcharge in the Hands of 
the King, Sc.) Yet he further held, That 
a Diſcharge by Preſcription is of another 
Nature. For, having been always (as a Pre- 
ſcription preſumes) in Spiritual Hands, the 
Law will adjudge, That it was never char- 
ged with Tithes, or as the pleading is, Now bare 
Quod ſemper, &c. immunis erat a Solutione by Preſerigtion 
Decimarum, i. e. negative non privative, al- 
ways uncharged, not diſcharged. 
And the Reaſon hereof was, that being 
Spiritual Perſons, they were able to miniſter 
to themſelves Spiritual Rights, and there- 
fore performing Officium, they might well 
retain Beneficium, and ſo this Non-charge 
ſtanding upon Preſcription, was inherent in 
the Land, not as a Thing given, but as a 
Non-ens, not as a Diſcharge, but as a Nox- 
Charge. Thus Lands that never yielded Ne. 
Tithes, and Lands of the leſſer Monaſteries, 
and ſo free of Tithes, the King by the Stat. 
2) H.8. and his Patentees were to hold Fre, 
not by Reaſon of any Privilege, which did 


need to be preſerved by Statute, but even 
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-onveyance. And therefore though a Di. 
charge by Bull or Compoſition was to die 
with the Perſon, yet if it was once run 
Time out of Mind, Sc. it was then to be 
pleaded and uſed as a Non- charge by Pre. 
ſcription, which was a Title o Dilchary 
by the Temporal Law; and if it were im. 
it was to be drawn by Prohibition 
to a Trial at the Common Law, and this 
without the Help of any Statute. $0 clear 
was that great and learned Judge in hisOpi. 
nion, that Preſcription is a good Diſcharge 
of Tithes of Lands given by the ſaid Stat. 
21 H. 8. See Hob. 113. 1 Fon. 2. and 2 Cy, 
607. S. C. Vide poſt. 

But here T think myſelf obliged to give 
the Reader the before-mentioned Author 
Senſe of this Act of Parliament, in his own 
Words, viz. 

As for the Stat. 27 H. 8. The Land 
thereby given to the Crown were ſuch Mo- 
naſteries, Priories, or other Religious Hou- 
ſes, as were not above the clear yearly 
Value of 2007. and theſe are not ray" 
made Free from the 8 of Tithes, al- 
tho? they were by the ſame Statute given in 
as large and ample Manner as the Abbots, 
Sc. had the ſame in Right of their Houſes. 
Alſo all ſuch Lands, Ec. were by this Sta- 
tute given or convey d to the Crown, which 
did belong to any Monaſtery, Abby, ot 
Priory, as at any Time (within one Yea! 
next) before the making of the Act had 
been given or granted to the King by the 
Governors thereof, under their Covent _ 
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any Grant of the Land by any Kind of | 
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or that otherwiſe had then been ſuppreſſed 
or diſſolved. And ( ſays he) this Statute, 
nor any other, not containing any Clauſe or 
Words of Diſcharge, the Lands thereby 
given have been, ſince the ſaid'Statute, ſub- 
ject to the Payment of Tithes, altho' they 
might be free from that Duty whilſt in the 
Hands of the Religious Poſſeſſors, or if their 
Right to them had continued. 1 

And therefore in this Caſe, if a Prior, 
Sc. had been diſcharged by Privilege only, 
(that is by Bull or. Canoth by Brampſton, 
Jones and Berkley againſt Croke, the ſaid Sta- 
tute 27 H.8. doth not preſerve this Privilege, 
becauſe there are not any Words therein, 
that the Lands given thereby ſhall be diſ- 


(to the King) which were determin'd (this 

is denied, being only transſerr d) unleſs ſpe- 
cially revived. . . 

Alſo theſe Judges (Mich. 11 Car. 1.) fur- 


mer 'Statutes ; for all the Scope of the ſaid 
Statute is only to extend to Abbies which 
came to the King after the Fourth of Febru- 
| ary 2 H. 8. and all Abbies which came to 
the King by the ſaid Statute 27 H.8. came 
to him upon, or before the 4th of February, 
27 H. 8. and to thoſe the Starute 31 H. 8. 


aud although this Clauſe to be diſcharged 

of Tithes be in the Body of the ſaid Act, 

yet it muſt be expounded and coupled with 
caged 4 5 S 91 ' 


the 
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charg'd, as the Abbors, Sc. held them; and A frangeRee- 
general Words will not preſerve Privileges !“ 


cher ſaid, That the Statute 31 H. 8. doth 4 rice Cen- 
not extend to free Lands given by the for- Friction. 


doth not * intend to extend. For in every * 4 Alan feſ 
Branch are mentioned ofily the Abbies, Faſiy- 
Ge. which came to the King aſter +27 H. 8. f by Virwe of 


— i * 
— 3 1 o CLE 
» < > — * * 
3 = 4 
— <p y ag rag — — — 


| TT” —_— , wo 
2 . p— ”"Y K a . 1 
r e count ww 7 EIA Ge oo 


- . 1 . — — 
hand — * 2 mu = &- *2 4. i — * 
* 5 r — CES - 4 
. _ * — >» _ 2 1 . 2 Oe * 4 Kod 
. ASE In Oo eg VRP ur U moos YA 4 oo oo I — 
* ww © 


— 2 — — 


wy; rr — 


a „ 


. 


4 
— — — — 
, = * — 


——— 
* 
* Se 


— —— 
9 


—— 


— U—— 
— — —— 
W ra © G48 HOES aq ec — — — - . 


* 
9 2 


258 The Law of Tithes, &c. | 
the Clauſes before, which mention and in. 
tend only what came to the King after the 


3 - 
* 


, ſaid Fourth of February 27 H. 8. and doh Þ 


This is true, 
but not ad . 


Rem. 


they ſhall be paid again to the King; u 


2 18 Fac. 1. in the Common Plex : 


not extend to ſuch Abbies, Oc. as came tg 

the King upon the ſaid Fourth of Februuy, i 
27 H. 8. and Jones ſaid, Although it is W 
Statute till the End of the Seſſion, when the 
King's Aſſent is given; yet when there hath 


been a Seſſion, it ſhall have ſuch Relation v : | 


the firſt Day of the Seſſion, that they ei 
actually in the King the ſaid Fourth of H. 


bruary 27 H. 8. (inferring that they wen Wi 


not veſted in him after the ſaid Fourth d 
February) and, 'That the King ſhall have the 
Rents incurred after the firſt Day, and be 
fore the laſt Day of the Seſſion ; and if ther Ml 
be paid in the Interim to the Abbot, &:. 


both Jones and Brampton relied upon : 


etween Gerrard and Wright, wherein its 


ſaid to be held upon ſolemn Argument by 
Hobart, Winch and Hutton, 


Juſtices, Tha 


the Statute 31 H. 8. doth not extend 0 


b: 


+74 


the Caſe of M bitton and Neſton, for the 5a. 


© by -the ſpecial Act of 32 H. 8. all the m 


which came to the King by the 27 H 
. were not within the Privilege of 311 f 
nor to have the Benefit of the ſaid Stat 


Abbies which came to the King by ti 
Statute 2) H. 8. And that in this Court, u 


ſeſfions of the Abby of St. Fob of 7 
lem, 4to Car. 1. where the Queſtion being 
Whether the ſaid Abby came to the kin 


Judges agreed the Caſe of Gerrard u 
Wright was good Law, That the Abbe 


of 31 H. 8. And Berkley Fuſtice inf 
1 we 
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Statute of 31 H. $8. of all Rights and In- 
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much, That this Privilege to be diſcharged Why then<were 
of Tithes, being a mere Spiritual Privilege, = = — 
was determined by the Diſſolution of the mple Man- 
Abbies, and tied only to their Bodies and ner, &. in- 
perſons, and that it cannot be revived with-Jerted in the 
out eſpecial Words, which are not in either — ance Þ4 
of the Statutes of 27 H. 8. or 31 H. 8. and 
that altho' the Stat. of 31 I. 8. doth extend 
to the ſaid Abbies, ſuppreſſed by the Stat. 
27 H. 8. yet there is a Saving in the ſaid 


tereſts, except to the Donors, the Abbots, 
Dc. So that the Perſons which have Right 
to Tithes are preſerved by this Saving. But 
this Point was denied by all the other Judges 
in their Arguments, - who held, that the Sa- 
ving any Right, c. dotn not extend to any 
Perſons to ſave their Right againſt ſuch 
Privileges, being againſt the Words, and the 
Intent of the ſaid Statute ;- wherefore for the 
Reaſons ſupra, but principally for that the 
Abby diſſolved appeared to be ſuppreſſed by 
ſaid Statute of 27 17.8. by the Opinion of 
the ſaid three Juſtices, contra Croke, it was 
adjudged for the Defendant, and a Conſul- 
tation awarded in the ſaid Caſe of Sdoun 
and Holm. 1 Jones 368. and 1 Cro. 422. 
Noy 97. See alſo 1 Jones 2 & 6. 2 Cro. 607, 
and Hob. 306, 113, 295, Sc. 

To ſhew at large the Errors of that Judg- 
ment, in the Caſe of Hacun and Holm, 
would require a juſt Volume; I ſhall there- 

fore only. content my ſelf at preſent, with 
| obſerving (beſides what is noted in the Mar- 

gin ſupra) That the Opinions of the three 
Judges in Support of it, ſeem to be ground- 
ed chiefly on the Notion of Tithes being 
155 8 2 due 
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Note this «va; Solution of the Abbies, and that it was tiel : 
only to their Bodies and Perſons, Sc. Ard i 


dc Car. 1. 


The Law of Tithes, Ke. ; 


due Jure Divino, to Eccleſiaſtical Perſon, 


and to ſuch as were privileg'd by the Pope, 
Bull, Cc, and therefore the Lands they bel 


might welt be Diſcharg'd of Tithes, as 


whilſt they continu'd in thoſe ſacred Hang, 
which could not be held ſo diſcharged, eva 
buy the King himſelf, or his Patentee, no. 
_ withſtanding the ſaid Act 20 H. 8. had tran i 
ferr'd not only the ſaid Lands, but alſo 1 
the Tithes, Penficns, Portions, Rights, Cu 


ditions and Intereſts," in as large and amt 


Manner as the Abbets, Priors, &c. heli ii ' 


ſame, &c. And the Conſequence of tha 
Judgment muſt be, That tho' the Act ve 
the Lands ſo diſcharged, c. in the King; 
yet the King could not hold them ſo di. 


charged, Ec. a Propoſition ſo highly irs 
tional, as nothing can ſupport-it, by a 


Opinion of Berkley, That it was a meer . 
ritual Privilege, and determined by the Di 


tho' the other Judges could not come up u 
the Abſurdity of theſe Premiſſes; yet twod 


them, v. Branipſton and Jones, (influencth i 
as ſuppos'd) concurr'd with him in as a We 
ſurd a Concluſion ; whereas Croke. ſeem 
more impartial and unbiaſs'd in his Jud 


ment, and conſequently. his Opinion mul 


have greater, Weight with all unprejudica 5 


and diſintereſted Minds 


And yet the Miſchief of that Caſe ſeen if 
to have been derived down te our 0 ns 


Times; ſo great is the Force of Preeeden 
and Example in Courts of La, Ge. as Mi 


be ſcen in the Caſe of Balls verſ. * f 
25 | „ 
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7, Trin. 18 Cr. 2. B. R. where, tho' an 
Abbot, Time out of Mind, had held Lands 
adiſcharged of Tithes, yet twas adjudg'd the 
Alienee, or Patentee, , ſhould be charged 
with. Tithes. See the Caſe 1 Lev. 185. 3 2 
Sad. 320. 1 Keb. 162. 2 Keb. 28, 60, 85, — 
162,15. O: 2 Show. 184, 439, 460. | 

The next Statute whereby Monaſteries, Star. 3 H. 8. 
c. were diſſolved, and their Lands given © 13: Sec. 31, 
to the Crown, is that of 31 H. 8. c. 13. 
wherein there is a Clauſe for freeing thoſe 
"1: WY Lands, and others given by the former Sta- 
Stute, from the Payment of Tithes, &c, vis. 

ta F< And whereas divers and ſundry Abbots, 
t eb Priors, Abbeſſes, Prioręſſes and other Ec- 
King; F< cteſiaſtical Governours and Governeſſes of 
0 di the ſaid Monaſteries, Abbathies, Priories, 
' 1+ Nunneries, Colleges, Hoſpitals, Houſes of 
ta . Friars, and other Religious and Eccleſiaſ- 
r. tical Houſes and Places have had, poſſeſſed 
: Di and enjoyed divers and ſundry Parſonages, 
s tic WW 1ppropriated Tithes, Penſions and Portions ; 

I and were alfo acquitted: and diſcharged of 

up 0 BR and for (from) the Payment or Payments of 
vod 77thes to be paid out, and for their ſaid 
nch Monaſteries, Abbathies, Priories, Nunne- 
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s 4. ries, Colleges, Hoſpitals, Houſes of Fri- f 5 
ſeens ars, and other Religious and Eccleſiaſtical i 
Judy WF Houſes and Places, Manors, Meſſuages, |. 
mul , Lands, Tenements and Hereditaments, 

dici BR Be it therefore enacted, by the Authority d 


aforeſaid, That as well the King our Sove- 
reign Lord, his Heirs and Succeſſors, and 
all and every ſuch (other) Perſon and Per- 
eus, their Heirs and Aſſigns, which have or 

? hereafter ſhall have, any Monaſteries, Abs 
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© bathies, Priories, Nunneries, Colleges, 
© Hoſpitals, Houſes of Friars, or other Ec. 
© cleſiaſtical Houſes or Places, Scites, Cir- 
cuits or Precincts, of the ſame or any of 
them, or any Manors, Meſſuages, Par. 
ſonages appropriate, Tithes, Penſions, Pu- 
tions, or other Hereditaments, whatſoever 
they be, which belonged or'appertained, 
or which now belong or appertain unto 
the ſaid Monaſteries, Abbathies, Priories, 
Nunneries, Colleges, Hoſpitals, Houſe 
of Friars, or other Religious and Eccle- 
ſiaſtical Houſes or Places, or unto any of 
them, ſhall have, hold, retain, keep and 
enjoy, as well the ſaid Parſonages ap 
propriate, Tithes, Penſions and Portions, 
as the ſaid Monaſteries, Abbathies, Nur- 
neries, Colleges, Hoſpitals, Houſes 0 
Friars, and other Religious. and Ecclel- 
aſtical Houſes and Places, Scites, Circuits 
Precincts, Manors, Meaſes, Lands, Te- 
nements and other Hereditaments, whatſo- 
ever they be, and every of them, accor- 
ding to their (i. e. the Abbots, Priors, Gt) 
Eſtates and Titles, diſcharged and acquitted 
of Payment of Tithes, as freely and in © 


Abbots, Priors, Abbeſſes, Prioreſſes, and 
other Eccleſiaſtical Governours and G0. 


cupied, poſſeſl 
the Days of their Diſſolution, Suppre 
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large and ample Manner, as the ſaid la: 


verneſſes, or  þ of them, had held, o- 
„ uſed, retained, or er 
joyed the ſame, or any Parcel thereof, i ; 


ſion, renouncing, relinquiſhing, forfeit ö 
ing, giving up, or coming to the King' 
© Highneſs, of ſuch Monaſteries, 1 — 
| * rion : 
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Tc Priories, Nunneries, Colleges, Hoſpitals 
« Houſes of Friars; or other Religious or 
( Eccleſiaſtical Houſes or Places, or at the 
Day of the Diſſolution, Suppreſhon, Re- 
© nouncing, Relinquiſhing, Forfeiting, gi- 
WF ving up, or coming to the King's High- 
F< neſs of any of them, this Act or any . 
T< Thing therein contained to the contrary - 
= © I | 
= Note; this Act had a Retroſpect to a ge- The Ad e- 
neral Survey taken 26 H. 8. whereby ſuch ef, a 
Monaſteries in England and Vales, as were 3 
Jof the yearly Value of 2007. and upwards, _* 
S were taken and returned, and were in Pur- 
ſuance thereof diſſolved by the ſaid Statute 
3 H. 8. and by the Words thereof were 
intended to be diſcharged and acquitted from 
the Payment of Tithes, as freely, and in the 
large and ample Manner, &c. ut ſupra, tho? - 
another Conſtruction has been given thereto. 
Vide infra. 5 
See a Liſt of the Monaſteries, Abbies, 
c. of above 2001. yearly Value, which 
= were diſſolved by the ſaid Act 31 H. 8. 
vith their reſpective Names, Values, and 
when Founded, in Degg's Parſons Connſellor, 
= prope Finem; and in Watſon's Compleat In- 
cumbent, p. 519 to 526. & bic in Finem. : 

By the former of theſe Acts, wiz. 27 H.8. 
all Monaſteries, Priories, Sc. under 200 J. 
per Annnm, were veſted in the King, his 
Heirs and Aſſigns for ever, in as large and 
ample Manner as the Abbots, Sc. held the 
ſame ; and by the later Stat. it is enacted, 
That where Abbots, Priors, &c. held 'any 
Parſonages, appropriated Tithes, Penſions, 

| | 84 12 
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or Portions, or were acquitted, or .diſchar+ 
ged from the Payment of Tithes, for an 
their Houſes, Places, Scites, Manors, Mef. 
ſuages, Lands, Tenements, or Heredita- 
ments, Oc. not only the King, his Heis 
and Succeſſors, but every other Perſon, his 
Heirs and Aſſigns poſſeſſed, or to be poſ. 
ſeſs'd of ſuch Hnuſes, Manors, Lands, Gr. 
ſhould hold the ſame; and all Titles and E. 
ſtates. therein, diſcharged and acquitted of 
the Payment of Tithes, as freely as the Ab- 
bots, E5c. themſelves. '- 1 
Wot all Mo- And here we may alſo obſerve, That not 
nafteries under all the Monaſteries, -Priories, and other Re- 
Valae diſſel. ligious Houfſes, not above 2001. yearly Value, 
by ” — were diſſolved by th&#Statute 27 H. 8. tho 
31 H. 3. they might have been ſo, but ſome of then 
were diſſolved by this later Statute 31 H. 
and the Reaſon is, becauſe there is a Proviſo 
in the former Statute (which indeed is left 
out in the printed Statutes at large) That 
notwithſtanding that Act, the King might 
by his Letters 'Patents, under the Great 
Seal of England, continue any of the ſaid 
Monaſteries, and therefore ſuch of them 
as were ſo continued by the King's Letters 
Patents, are not to be look'd on as diſſolved 
by 27 H. 8. tho? they are by 31 1. 8. and 
ſo the Lands belonging to them, that were 
held Tithe-free before the Diſſolution, re- 
main ſo. by Force of the before cited Clauſe 
in 31 H. 8. as was adjudg'd in the Exche- 
quer Chamber between Walllute, Farmer of 
the Rectory of Utoxeter in Staffordſbire, and 
Wilſham, the Owner of a Farm there, for- 
merly belonging to the Abby of r 1 
; by 
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mall Abby of the Ciftertians, which N Ibm | 
ſhewed was continued by Letters Patents, 1 
and not diſſolved by 31 H. 8. See Degg, g 
Part 2. cap. 11. mY ET TICS | 
Bur it is ſaid we are not from hence to Where Land. 

infer, That ſuch Lands as did belong to the of leſſer Aus- 
lefſer Monaſteries ſo diſſolved by 2 H. 2 
and thereby then held Tithe- free, bang of — 5 
ter the Diſſolution thereof given to {ome warſon, 526. 
other greater, Monaſteries, that were not diſ- &:. 

ſolved but by the Statute 31 H. 8. ſhall be 

now held free from paying Tithes by Force 

of the ſaid Clauſe in 31 H. 8. ſupra. And 

the Reaſon rendred-(tho' ſomewhat weak) 

is this; For that upon the Diſſolution of 

the Corporations to which they belonged, 

they. immediately became Tithable, even in. 

the King's Hangs, as is pretended ;, and ſö. 

could not be held by. the greater Abbies; 

more free than the King their Donor had 

them; and conſequently (ſay they) tho? 

they came the ſecond Time to the King 

by 31 H. 8. yet they came to him as the 

Abby held them, vix. ſubject to Tithes; 

and fo the Clauſe of Diſcharge ſupra, does 

not extend to them, See and Note Hab. 30% 

1 Fon. p. 2. and 2 Cro. 607, S. C. But after 

Peruſal of Hobart's Argument, and the Acts 

and Clauſe ſupra, I ſhall leave the. Force of 

this Reaſoning to the Reader's Conſideration. 

It is further urged by the ſame Arguers, u Lends 
and with more Truth, That all the other of the greater 
Lands that did belong to the greater Mo- Monafteries 
naſteries, diſſolved by 31 A. 8. or of * Aich . 
thoſe leſſer Monaſteries, continued by the 
King's Letters Patents, and alſo W 
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Kind; for if ſo, the King 
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the ſame Statute, are not diſcharged from the 
Payment of Tithes, but only ſuch of them 
as were held diſcharged by the Religious 
Perſons themſelves, who enjoy'd them ſo 
diſcharged before the Diſſolution. 


But of thoſe held ſo diſcharged, *tis ſaid, 


ſome where held abſolutely diſcharged, o- 


- . thers diſcharged only whilſt they remained 
in the actual Occupation and Manurance of 


the Owners thereof: But 1 of this later 
imſelf, tis ſaid, 
could not hold them diſcharged. 


Abſolutely diſ- The Arguer further ſays, That ſuch Lands 


charged. 


Proſcription 


and Grant, 
abeir Diffe- 
yence, yide 
ante. 


as were held abſolutely diſcharged, were 
ſuch as were diſcharged originally, either 
by Compoſition Real, or by Bulls or Grants 
of the Pope, (not a Word of the King or Par- 
liament) and for this or that Parcel of Land, 
or this or that Sort of Tithe only; ſo Reſtri- 
&ive are the Clergy in Caſes of Difcharge. 
I grant Preſcription may well reſtrain 
the Non-Charge to this or that particular 
Land, or Species of Tithe. (But what has that 
to do with the Pope's Bulls or Grants, Ec.) 
A Preſcription, in its Nature and Quality, 
is quite different from a Bull or Grant; A 


Preſcription is a Law, and always ſuppoſes 


an original and antecedent Right, not to be 
liable to this or that Charge; a Bull or 
Grant is properly a non obſtante, or Dil- 


penſation from a Law, as in this Caſe of 


Tithes: A Preſcription from Payment im- 


plies a Law'or Right not to pay ; but a 


Grant not to pay is a Diſpenſation from that 


Law or Right; ' and accordingly the fol- 
lowing Caſe is put not upon the Pope's Bull 
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or Grant, as Mr. Watſon ſuppoſes, but upon 
an original and preſcriptive Right, viz. | 
A Parſon ſued for the Tithe of Hay and 
Grain within the Demeans of a Manor with- 
in a Pariſh, of which the Dean and Chap- 
ter of P. after the Diſſolution of Monaſte- - 
ries were Owners, in Regard, That within 
the Time whereof the Memory of Man was not 
to the contrary, both before the Diſſolution and 
at the Time of the Diſſolution of the Abby, to 
which the Manor, Ec. formerly did belong, 
no ſuch Tithes of Hay and Grain, (but only 
other Tithes, as Wool, Lamb, Sc.) were 
paid by the Farmers, or Occupiers by: Leaſe or 
at Will, being Lay Perſons. And it was ſaid — 
by the Judges and Clerks of the Court, WR 
That Prohibitions in this Caſe, upon the 1 -onr th 
Statute 31 H. 8. by Virtue of the Word mando by 
Diſcharged therein, importing a Non-charge, Laymen. 
were very ordinary. See Dyer 349. 
And hence it appears, That ſuch Lands 
as are Free by Preſcription in either Re- 
ſpe, i. e. ſo that no Tithes ſhall be paid _— 
of ſuch Lands, or that none ſhall be paid of — * 
this or that ſort of the Produce thereof, are _ 
abſolutely freed from the Payment thereof, 
ſo as the ſame Freedom extends not only to 
the Owners, but alſo to their Tenants, Far 
mers and Occupiers under them. 1 
And yet *tis ſaid, not all that receive any 
Profit from the Lands belonging to a Ma- 
nor freed as aforeſaid, ſhall be underſtood. to 
be Tenants, Farmers, or Occupiers ; for if 
one or more Perſons have Libertatem Falcan- 
di, to make Hay only, or alſo to put their 
Cattle on the Lands that -belong-to ſuch a 
. Manor 
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Manor as Appendant to their Houſes, Oc. 
they are but Commoners, and not Farmers 
or Occupiers, becauſe what is taken is taken” 
as a Profit Apprender; and therefore, if a 
Preſcription be, That the Abbot, his Far. 
mers, 'Tenants and Occupiers of the Lands, 
ſhould be diſcharged of the Tithes of the 
Lands, where the Commoners had ſuch Pri. 
vileges, it ſhall not be extended to them, as 


is held in 2 Bulſi. 248. and 1 Roll. R. 53. 


ob gan 


S. C. Sed Quere if Law: For, I take it, if 
the Land be diſcharged, the Profit Appren- 
dre muſt. be fo too. N e 

Nor can I entirely agree with Mr. 1 anc 
(and ſome other Opinions,) in what he fur- 
ther Urges, viz. That theſe Titles of Diſ- 
charge, being for the moſt part loſt, run out 
into Preſcriptions; and that from thence all 
ather Preſcriptions, De uon Decimando, are 
ſuppoſed to have their Beginning, and that 
therefore it is needleſs, when a Diſcharge is 
to be ſhewed, to ſet forth the Original there- 
of, otherwiſe than by Preſcription, or that 
they were held by ſuch Monaſteries diſſolved 


by 31 Ul. 8. Time whereof, Ec. free from 


the Payment of Tithes: For ſays he, it ſhall 
be preſumed, That it was by lawful Means, 
(I fuppoſe he means the Pope's Bull or 
Grant, for he before reſtrains the King and 
Parliament.) See 1 Leon. 241. Befides, he 
here makes ſuch Grants the Parents of 
Preſcription, and antecedent to it ; where- 
as the contrary might be eaſily proved, viz, 
That Preſcription is an original Right, and 
is always ſuppos'd to be antecedent to a 
Grant. Nor can a Grant ſupport a pre- 
r ſcriptive 


ſcriptive Right. And here the Queſtion 
might be asked, what Grant can be ſuppo- 
ſed of thoſe preſcriptive Rights of being 
Tithe-free in the Wolds or Wilds of Kent 
and Suſſex, c. and yet I admit ſome Great 
Authorities favour the other Opinion. 


And accordingly it has been held, That Aame of 
in a Declaration upon a Prohibition, the — 
Plaintiff ought to ſhew not only, That the 4% 


Abbot held the Lands diſcharged at the 
Time of the Diſſolution, but allo how (or 
by what means, and in what manner) he 


held the ſame ſo diſcharged: For that the 


Statute 31 H. 8. ſaith, in as large and ample 
Manner as the Abbot held, &c. So that the 
Statute pinches upon the Manner it was 
held by : Beſides, ſay they, ſuch a Claim of 
Diſcharge of 'Tithes is contrary to Com- 
mon Right; and therefore ſhall be' taken 
ſtrictly, by Hobart, Hutton and Winch, contra 
Warburton; and yet they all agreed, That 
to ſay, the Lands were held Tithe-free, 
Time out of Mind, may be a ſufficieht Diſ- 

charge; and ſo doubtleſs it will, if that 
Point be put in Ifſue, and a Verdict found 
thereon. See Noy 97. 1 Jon. 6. Hob. 295. 
Sed Quere, if Hobart's Opinion ſupra be not 
miſreported; for elſe he ſeems repugnant to 
himſelf, and the Opinion he delivers in pag. 
113. of his own Reports. Vide ante. 


Note alſo the Vicar of Cheſham's Caſe in Prefer 
 Hetley's Reports, viz. The Earl of D. had a in non Deci- 
Manor in the Pariſh of C which extended mando. 


into L. where there is a Chapel of Eaſe; and 
the Vicar of C. libell'd for Tithes in the Ec- 
clefiaſtical Court againſt one of the . 
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of the Manor; and Hendon mov'd for a Pro- 


hibition, for that the Earl N That 
he, and all his Tenants, ſhould be acquit. 
ted of all the Tithes of Land within L. pay. 
ing 10 5. per Annum, to the Chaplain of J. 
and he ſaid, That ſuch a Preſcription was 
good, as was adjudged in Bowle's Caſe; and 
a Prohibition was granted accordingly. | 
And *tis to be obſerved, That no Parſon, 
Vicar, or Incumbent of a Church, could 
claim Tithes de Fure before the ad Council 
of Lateran, i. e. ſub Anno 1250. For before 
that Council no Pariſhes were eſtabliſhed 
here in England. See 4 Med. 337. _ 
And tho? *tis ſaid, a Layman can't pre 


ſcribe in non Decimando, yet *tis allowed, 


That there may be a Cuſtom. to exempt him 
from the Payment of Tithes. Vid. 341. 

'And a Preſcription to be diſcharged of 
Tithes may be good for a whole Hundred, 
or a Country, or a Diſtrict, may be good 
tho* it cannot be good for a particular Vil 
or Hamlet. 167d. 342. 

Yet tis ſaid a Cuſtom alledged in non Dt 
cimando, tho* in a whole Hundred, Cc. is 
not good, except it be ſhewn, that there 
was a ſufficient Maintenance for the Parſon 
beſides. Jbid. 336, 340. 

Alſo a Country, or Hundred, can't pre- 
ſcribe in non Decimando, for T ** s that are 
Tithable of Common Right; but for Thing 


that are not Tithable of Common Right, 
they may ſo preſcribe. Hicks verſ. Woods: 


1 Salk. 655. See 4 Mod. 336. Cumberb. ** 
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fol. 47. B. 


Alſo a Diſcharge, either by Compoſition, 
Bull, or Grant, muſt appear only by Pre- 
ſcription, and if it ſo appear, as to Lands 
given by 31 H. 8. or otherwiſe, it ſhall be 
allowed at this Day. 1 Jon. 368. . 
Alſo, if an Abbot, or Prior, were ſeized 
of Lands diſcharged of Tithes, he that is 
ſeized of ſuch Lands may well preſcribe in 
non Decimando by the Statute 1 or 2 Ed. 6. 
which wills, That none pay Tithes other- 


wiſe than they were paid in forty Years be- | 


fore. See Moor 219. Branche's Caſe. © 
But in that Caſe and others, *tis ſaid, 
That a Man ſhall in no other Caſe preſcribe 
in non Decimando, but only in modo Deci- 
mandi. Quere. | | | 
Tis alſo noted, That no Abbot or Prior, 
£2c. could make any ſuch Preſcription i nn 
Decimando, but where the Abby or Mona- 
ſtery was founded before the Time of Me- 
mory, i. e. before the Firſt Year of R. 1. 
Anno 1120. that being the Time of Limita- 
tion of all Preſcriptions at Common Law. 
See 11 Co. - 2 Roll. Abr. 269. 2 Keb. 459. 
3 Keb. 45. & 217. Raym. 225. Vide ante, 
Alſo by Statute 2 H. 4. c. 4. it has been 
Enacted, That no Perſon Religious nor 
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Watſon 528. 


Stat. 2 H. 4 7 


c. 4. Bulls 


© Secular, of what Eſtate or Condition that fre 1 R. 2. 
© he be, by Colour of any Bulls, containing * # be exe- 


© ſuch Privileges to be diſcharged of Diſmes, 
< pertaining to Pariſh Churches, Prebends, 
© Hoſpitals, or Vicarages, purchaſed before 
© the Firſt Year of King Richard the Se- 


_ © cond, after the Conqueſt or ſithence, not 
executed, ſhall put in Execution any 


© ſuch 


cuted, Epc. 
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© ſuch Bulls ſo purchaſed, or any ſuch Bull 
© to be purcha ed in Time to come ; and 
© if any ſuch Religious or Secular Perſon, 


of what Eſtate or Condition he be, from 


© joy the Diſmes, due or pertaining to 


* i. E. Pre- 
munire. 


© them of their ſaid Benefices, that then 


© ſuch Diſturbers ſhall incur like Proceſ: 
© and * Pain, as is ordained by the Statute 
©. made againſt them of the Order of C. 


| © feaux, in the Second Year of our fail 


© Lord the King, that now is. See the ſaid 
Statute ante. | | 
By this laſt Statute it appears, That as the 


Lands of Churches, Sc. founded ſince the 


1ſt Year of King R. 1. (2.) as aforeſaid, 
cannot plead Preſcription for an abſolute 


Diſcharge of Tithes ;. ſo no Pope's Bull pur- 


chaſed ſince that Time can be pleaded a 


. Grgund for an ahſolue Diſcharge thereof, 


i. e. not only far the, Owners whilſt occupied 


by themſelves, but alſo for their Farmers, 


enants, or Occupiers, whether the Eſtate 


was belonging to any Religious Perſons, or 


did, or at this Day doth belong to any of 


the Secular Clergy ; and yet 1 ſuppoſe : 


$ Real. Compoſition, if it can be ſhewed, may 
be a a ſufficient. Diſcharge, if it was made ſince 


this Statute, or ſince the Time of Limitat- 


on of Preſcriptions; provided it was alſo 


. made before 1 Biz. where the Tithes did 
belong to a Biſhop, or before 13 Eliz. where 


they did belong to auy College, Dean, Dean 
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and Chapter, Archdeacon, Prebend, Par- 
ſon, Vicar, Ec. as before is ſhewn. 

But though a Preſcription de nom Deci- Where a Mo- 

mando, without the Aid of an Act of Parlia- re = 
ment, is ſaid ſupra to periſh when a Spiri- TR nano 
tual Corporation is diſſolved, and the Lands e Reder 
come to a Lay Hand; yet by Reaſon of the ſimul &c, 
direct and pregnant Clauſe in the ſaid 
Stat. 31 H. 8. a Preſcription in non Deci- 
mando is allow'd to be of that Force, That 
where any of the Lands belonging to the 
Monaſteries 4ifſolved by the 31 H. 8. were 
within the Pariſhes whoſe Churches were 
appropriated to any of the ſaid Monaſteries, 
ſo that the ſaid Monaſtery was ſeized both 
of the ſaid Lands and Rectory ſimul & ſe- 
mel, Time out of Mind, and paid no Tithes 
within the Memory of Man for the Lands, 
ſuch Lands ſhall be diſcharged from the Pay- 
ment of Tithes by ſuch perpetual Unity of 
Poſſeſſion, as was adjudged Mich. 34 & 35 
Eliz. and Trin. 38 Eliz. &c. See 2 Co. 4, 
48. the Archbiſhop of Canterbury's Caſe, 
and 4 Leon. 47. Prowſe's Caſe ; and Moor 
528. Benton's Caſe. But touching Diſchar- 
ges by Unity of Poſſeſſion, &c. ſee the pre- 
cedent Chapter. 

Now the Lands, which before the Diſſo- Three Orders 
lution, and to the Time thereof, were ge- 4i/charged by 
nerally held to be diſcharged from the Pay- . 31 Hl. 8. 
ment of Tithes, whilſt in the actual Occu- 3 =_ 
pation and Manurance of the Owners, were Land: in their 
ſuch Lands as were held by thoſe of the own Hands. 
Orders of the Ciftertians and Hoſpitalers, 
and the Præmonſtrants; for though in the 
Time of H 2. and * the Year 1150. 


The Law of Tithes, &c. 


Pope Adrian the fourth reſtrained this pri. 
vilege po the Cifterians, Templars and Heſpj. 
e and afterwards Pope Clement the 
Third did, by his Bull, give the ſame Pri. 
vilege to the Præmonſtratenſes. ( See Seller 
7 Tithes, 120. Bendl. 164, &c.) So that 

our Orders were then ſo privileged, yet the 
Templars being afterwards condemned for 
Hereſy, and diſſolved in the 4th Year of 
Ed. 2. there then remained but three of the 
ſaid Orders, ſo freed from paying of Tithes 
for the Lands in their own Hands, when the 
ſaid Stat. 31 H. 8. was made, 

And yet not all the Lands they had at that 
Time were ſo privileged, for no Lands ob- 
tained by any of theſe Orders after the 
Council of Lateran, which was in the Year 
of our Lord 1215. were freed from the Pay- 
ment of Tithes, not even whilſt manured 
by themſelves, and by Conſequence, no 
Lands belonging to the Abbies, c. of thoſe 
Orders that were founded after that Coun- 
cil, are diſcharged from the Payment of 
Tithes, either in the Owner or the Tenants 
Hands; for by that Council the Privilege 
was limited to ſuch Lands as theſe Orders 
had at the Time of the Council. See Selden 
of Tithes 121. | | 
Alſo it has been held per Cur. (quere if 
good Law) That the Council of Lateras, 
which ſo freed theſe Orders from the Pay- 
ment of 'Tithes, was a general Law receivedin 
England, and that if Lands were diſcharged of 
Tithes by that Council, no after Covenant ot 
Contract made by any Abbot to pay Tithes, 
could diſpenſe with this Privilege, or * 

T | 
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the ſame liable to the Payment of Tithes; 
for being once — by that Council, 
they became always diſcharged, that Coun- 
cil being ſaid to be as forcible as an Act of 
Parliament, which concludes all Parties. 
And the Court further held, That if there 
were an Agreement for Payment of Tithes, 
before the ſaid Council ; yer the Council as a 
general Law, which includes all Mens Con- 
ſent, had diſcharged ſuch Agreement. See 
Hardy. Rep. 101. Stavely verſus Mlithoru. 

Nor were all the Houſes of thoſe Orders, St. John's of 
not ſurrendred or diſſolved by the Statute Jeruſalem by 
27 H. 8. diſſolved or ſurrendred by Force of 3* H. 8. e. c. 
the Stat. 31 H.8. For thoſe of the Hoſpi- | 
tal of St. Fob of Feruſalem were diſſolved 
by the Stat. 32 H.8. c. 24. and not before. 

See 2 Brownl. 8. and fo their Lands were 

not privileged from paying Tithes by Force 

of the ſaid Statute of 31 H.8. Vide infra. 

By the Stat. 31 H. 8. the Lands of ſuch How far 3r 
Houſes, Sc. as were thereby diffolved, F 5: 4/bar- 
ſhall be free from the Payment of Tithes, * — 
ſo far only as they were free in the Hands 

of the Churchmen, viz. whilſt they are in 

the Hands and Manurance of the Owners 

thereof; and therefore it is neceſſary for the 

Party, who would have the Advantage of 

this Privilege, expreſly to ſhew and aver, 

That the Lands are in his Hands and Ma- 

nurance ; for to ſay that he is ſeized of the 

Land is nor ſufficient; for he may be ſeized 

thereof, and yet another manure them. See 

Bendlo. 164, 168, 169. 

Alſo, If the Lands of ſuch Orders ſo pri- Lay Owners 
vileged, were in Leaſe for Years at the Time He the Difo- 
T 2 of lion. 
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of their Diſſolution, and for certain Years 
before, yet the Lay Owners ſince the Diſſo- 
lution, ſhall hold them diſcharged whilſt 
manured by themſelves ; for although the 
Abbot's Farmer paid Tithes at the Time 
of the Diſſolution, yet as to the Abbot him. 
ſelf, the Inheritance was then diſcharged of 
Tithes; and therefore the King, and his 
Patentee, ſhall have and hold the ſame ſo 
diſcharged of Tithes, as the Abbot held it, 
See 2 Co. 559. Porter verſ. Bathurſt, and 
Hardr. 190. Wilſon verſ. Redmayne, &c. 
Yet when an Abbot, having ſuch Privi- 
lege, had in the Time of Ed. 4. made 


Heirs, not dife (ee in Tail, though the Abby was diſſolved 


charged. 


Where the 
King's Far- 
mers, or Te- 
nants are diſ- 
charged, 


by the 31 H. 8. yet it was reſolved, That 
notwithſtanding the Clauſe of Diſcharge in 
the ſaid Statute, the Donee ſhould not be 


_ diſcharged of Tithes ; for the Statute dil. 


chargeth none, but as the Abbot was dif- 
charged at the Time of the Diſſolution; fo 
that they muſt claim both the Eſtate and 
the Diſcharge under the Abbot ; but if by 
a common Recovery, the Reverſion had 
been barred before or after the Statute ; or 
if that the Land had returned to the Abbot, 
or the King, before or after the Statute, 
the Caſe had been otherwiſe. See Hobart 
248. and Iletley 133. S. C. Farmer verl. 
Sherman. 

Alſo whilſt the King's Title to ſuch Lands 
doth remain, ſo that they be manured by 
his Farmers or Tenants fir Years, or at 
Will, no Tithes ſhall be paid of them, al- 
though Tithes of them ſhould have been 
paid by the Farmers or Tenants 1 of 
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Abbots or Priors that had them, at the 
Time of Diſſolution; and the Reaſon given 
is, becauſe the King himſelf cannot manure 
them. 

But if the King, — ſo leaſed them, 
Se. grants over the Reverſion, or doth fell 
chem, there the Farmer ſhall pay Tithes; by 
Manwood. 2 Leon. 11. and Owner 56. 8. C. 
Counteſs of Leniock's Caſe. But Tanfield 
ſaid, That the King's Tenants, for Life or 
Years, ſhould not be free in the former 
Caſe, but only his Tenants at Will. See 
Moor 915. and it was agreed per Cir. That 
the King's Patentee is to be intended of the 
King's Farmers, and not his Patentees in 
Fee. For in the Caſe of the Foreſt of Sa- 
vernacle it was agreed, That the King's Pa- 
tentee ſhould pay Tithes. See 2 Keb. 29. and 
1 Lev. 185. Bowles verſ. Atkins. 

And ſo it was ſaid in the Caſe of one 
Compoſt, Mich. 14 Car. 2. Hardy. 315. That 
if the King alien any of the Lands, where- 
of he is ſo diſcharged of Tithes, his Paten- 
tee ſhall pay Tithes; and not only ſo, but 
the Preſcription of Difcharge is deſtroyed 
for ever, tho' the ſame Lands ſhould come 
to the King's Hands again, by Eſcheat or 
otherwiſe. (Quere.) | | 

However that Caſe was, I take the Law 


tee, and the Reverſioner, and their Aſſigns, 
ſhall have the ſame Privilege that the Ab- 
bot himſelf had, viz. 'To hold them free 
whilſt in his own Hands, and manured by 
himſelf, and not let to, or manured by 


another. See Bendlo. 143. 
Sl The 


clearly to be, That both the King's Paten- 
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Stat. 32 H. 8. The next Stat. after 31 H. 8. for the Dif. 
Cap. 24. e the ſolution of Religious Houſes, c. was 32 
| 2 r H. 8. c. 24. which was made on Purpoſe to 
Jeruſalem. diſſolve the Hoſpitals of St. John of 2 
lem, in England and Ireland, either for that 
(as ſome think) thoſe of this Order had 
Power to purchaſe, but not to ſurrender; 
or becauſe they were beyond Sea, at this 
Time, and would not, nor could not be 
compelled to ſurrender as other Religious 
Houſes did, whoſe Poſſeſſions therefore are 
at this Day held Tithe- free, as the Spiritual 
Men held them, by Virtue of the Stat. 31 
H. 8. although ſurrendred after the aid 
Statute was made. ö 
"Their Land. And fo likewiſe would the Lands of the 
— wan Hoſpitals of St. Fobn of Feruſalem, without 
Doubt, and alſo the Templars Lands, piven 
to them by Stat. 17 Ed. 2. had they been 
ſurrendred as the others were, and not 
diſſolved by this Special Act of Parliament 
of 32 H. 8. upon which Occaſion great 
Doubt and Diſpute hath been, whether 
they ſhall be held Tithe-free, by the King 
and his Patentee, as the (Religious) Cor- 
porations held them, vix. whilſt they are 
manured by the Owners thereof. 
As to which Doubt, two Queſtions have 
been made. 
Firſt, Whether by the Stat. 31 H. 8. thoſe 
Lands were diſcharged of Tithes; and 
Secondly, If not, Whether they were ſo 
diſcharged by this Statute of 32 H. 8. ? 
And as to the firſt Point the Caſe was, 
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of a Manor, two or three Years before Diſcharged in 


the Diſſolution , and the Leſſee did pay ba ends 
Tithes to the Church of Rocheſter Proprie- n Ke. 
tary; and after the Diſſolution, the King 

ted the Reverſion thereof, in as ample 
Manner as the Prior had the fame: It was 
held in Chancery by the Lord Chancellor 
and Saunders, Southcote and Dyer, Juſtices, 
upon Conſideration of the ſaid Stat. 31 
= 4.8. c.13. That after the Lands come to 

the Hands of the Reverſioner, they ſhall be 
diſcharged from the Payment of Tithes, 
until ou be let out to others to farm. 


See Dyer 277. 0 


After this the Caſe was upon a Suit for Patentes of 
Templars, 


the Tithes of Lands formerly belonging to a 
the Templars, and which came to the Cee — 45 
by the Diſſolution of the ſaid Hoſpital of 
St. Fohn of Feruſalem, as all the other Lands, 
formerly the Templars, did, amongſt other 
Lands of the Hoſpitalers, And it was held, 
That the Patentee of ſuch ſhould not have 
the Privilege to be diſcharged from pay- 
ing Tithes in Reſpect thereof, for by the 
Common Law, a Lay Perſon was not ca- 
pable of this Privilege. Quære then how ei- 
ther the Templars or the Hoſpitalers could 
be diſcharged; for both of theſe Orders were 
compoſed of Laymen. 
And note; in that Caſe it was further ſaid, 
That if ſuch Lands had come to the King, 
by the Relinquiſhment or Diſſolution of any 
Monaſtery, the King himſelf ſhould not 
have had the Benefit of that Privilege, un- 
til the Stat. 31 H. 8. and by that Statute it 
is appointed, That all Monaſteries, Abbies, 
| T 4 &c. 
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&c. which before had come, or afterward; 
| ſhould come to the King, by Suppreſſion, Sur. 
render, &c. the King ſhould have in ſuch May. 
ner and Form, &c. and that be ſhould hay 
them diſcharged from the Payment of Tithes, 
as the Abbots, &c. So as the Makers of 
that Law intended, That by the firſt Clauſe, 
without the laſt, the King ſhould not hold 
them diſcharged, and therefore they added 
the later Clauſe. Sed Q1ere de hoc. 
But this Statute of 32 H. 8. extends only 
to ſuch Poſſeſſions as came to the King by 
Surrender, Cc. and ſhould be veſted in Yin 
by Force of the ſaid Act, and doth not ex- 
tend to. Poſſeſſions, which veſted in him by 
another Act of Parliament; according to 
the Rule taken in the Archbiſhop of Can- 
teriury's Caſe. 2 O. 46. And theſe Land 
here, in the Caſe ſupra, were given to the 
King by a Special Act of Parliament, viz. 
32 H. 8. which hath the ſame Words in the 
firſt Clauſe, as the foregoing Act of 31 H.8, 
but hath not the Words of the ſecond Clauſe, 
and therefore (ſay they) there is no Cauſe 
of holding tluſe Lands diſcharged from 
Tithes; and it was adjudged accordingly. 
And in the ſame Term, another like Judg- 
ment was had between the ſame Parties in 
a Prohibition upon a Demurrer, viz. Hl, 
2 Fac. 1. B. R. Cormuallis verſ. Spurling. 
See 2 Cro. 57. and Moor 913. and in Urrey 
and Bowyer's Caſe, 2 Brownl. 8. and 20. 
It was holden by Coke and Nichols, againſt 
Winch and Warburton, That a Purchaſer of 
Lands of St. Fobr's of 4 ſhould pay 
Tithes ; and in the 15 Fac, 1. in C. by 
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e Jud but Warburton, held that the 
— Dots pay Tithes, as is ſaid Paſ. 
3 Car. B. R. Whittle and Weſton's Caſe. See 
Noy and Godbo. 392, and Bendlo. 168, and 

85. | 
ü After which the Caſe was argued ſeriatim 
at the Bench, by all the four Judges in B. R. 
and Mbitloct held, that the Lands were not 
diſcharged of Tithes, neither by the 31 H. 8. 
nor by the 32 H. 8. Hide Chief Juſt. held, 
That they were diſcharged by 32 H. 8. and 
not by 31 H. 8. And Dodderidge and Jones Lands freed 
held, That they were diſcharged by the from Tithes 
Clauſe of Diſcharge in 31 H.8. Or if not x gs * 
by that, yet by 32 H. 8. So that of the four - 
Judges, only M bitlocł held, That ſuch Lands 
were not freed from the Payment of Tithes, 
and therefore Judgment was given, That 
no Tithes ſhould be paid of ſuch Lands, 
viz. whilſt manured by the King or his Pa- 
tentee, and not let to others. See 1 Jon. 182, 
Latch 89. Whitton verſ. Weſton. 
But it ſeems this Judgment did not ab- 
ſolutely clear or ſettle the Point; for after. 
wards the ſame Matter came again into 
_—_ in the King's Bench, at the Time 
when Sir Matthew Hale fate as Chief Ju- 
ſtice there, viz. Trin. 25 Car. 2. when it was 
adjudged by him, and the whole Court, 
That the Lands which came to the Crown 
by the Stat. 32 H. 8. c. 24. ſhould not pay 
Tithes, by Reaſon of the Words (Privileges, 
Sc.) in that Statute. And in the Argument 
of this Caſe, all the Caſes before-mentioned 
were eited and conſidered, whereby that 

i Queſtion 
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Queſtion ſeems now at Reſt. See 
| 225. 3 Keb. 208, 217. Hſſet ver. Franklin, 
Stat. 37 Hs. The next Statute (which is the Fourth in 
c. 4 of Chan- Order) that was made touching theſe Mat. 
reries and Free t was that of 37 H. 8. c. 4. For the King 
Chapels. having, by the three former Statutes, gotten 
all the Lands as aforeſaid, both of the leſſer 
and of the greater Abbies and Monaſteries, 
and alſo thoſe of the Hoſpitals of St. Jobn 
of Feruſalem ; the Parliament in the next 
Place proceeded to give to the King the 
Lands belonging to Colleges, Chanteries and 
Free Chapels, and to diſſolve theſe Corpo- 
rations, Se. | 

It is true, what Mr. Wat ſon ſays, That no 
| Caſe is to be met with in our Books of Lay 
upon this Statute, but only upon that of 
1 Ed. 6. c. 14. which he thinks to be the 
ſame with this. But the Reaſon why we 
have no Caſes reported hereon, appears in 
Mr. Raſtall's Abridgment of the Statutes, 
Raſtal 272. Tit. Monaſteries, where he ſays, That this 
Act was, That all Colleges, Chanteries, Free 
Chapels, Ec. ſhould be in the King's Diſpoſi- 
tion during his Life (only), in which were 
divers Articles concerning thoſe Chanteries, 
Sc. But King Henry, during his Life, did 
not much by Force of that Act. And there- 
fore (ſays Raſtal) I have not put that At 

here, (i. c. in his Collection) it expiring with 
the King's Life. 44 
Stat. 1 Ed.6. Laſtly followed the Statute 1 Ed. 6. c. 14- 
* 2 Col. hich enacts, That all Manner of Col- 
> xy „ leges, Free Chapels and Chanteries, having 
Chanteries, re- © Being or in eſſe within five Years next be-; 
fers to that of © fore the firſt Day of this preſent Parlia- 
37 H. 8. | C ment, 
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Watſon 535. 
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© ment, which were not in the actual and 

real Poſſeſſion of the late King, nor in the 

actual and real Poſſeſſion of the King that 

© now is, nor excepted in the ſaid former 

Act in the Form aforeſaid, (viz. the ſaid 
Act 37H. 8.) other than ſuch as by the 
King's Commiſſions in Form hereafter- 

© mentioned, ſhall be altered, tranſported or 
© changed, and all Manors, Lands, Tene- 
© ments, Rents, Tithes, Penſions, Portions, 

© and other Hereditaments and Things a- 
© bove-mentioned belonging to them or any 
© of them-; and alſo all Manors, Lands, 
© Tenements, Rents, and other Heredita- 
© ments and Things above-mentioned, by 
© any Manner of Aſſurance, Conveyance, 
© Will, Deviſe, or otherwiſe had, made 
© ſuffered, \knowledged, or declared, given, 
© aſſigned, limited or appointed to the find- 
© ing of any Prieſt, to have Continuange 
„for ever, and wherewith, or whereby, 
© any Prieſt was ſuſtained, maintained ox 


© found within five Years next before the 


© firſt Day of this preſent Parliament, which 


© were not in the actual and real Poſſeſſion. 


of the ſaid late King, nor in the actual and 


© real Poſſeſſion of the King that now is; 
and alſo all annual Rents, Profits and 


© Emolumentsat any Time within fiveYears 


© next before the Beginning of this preſent 
Parliament, employed, paid or beſtow- 


© ed towards, or for the Maintenance, Sup- 
© portation, or finding of any ſtipendiary 


© Prieſt, intended by any Act or Writing 


© to have Continuance for ever, ſhall by the 
Authority of this preſent Parliament, _ 
c me 1 
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© mediately after the Feaſt of Eafter next 
© coming, be adjudged and deemed, and als 
© be in the very actual and real Poſſeſſion and 
6 Seiſin of the King our Sovereign Lord, and hit 
© Heirs and Succeſſors for ever, without any 
© Office, or other Inquiſition thereof, to be 
© had or found, and in as large and amy, 
c Manner and Form as the Prieſts, War. 
© dens, Maſters, Miniſters, Governors, Ry. 
© lers, or other Incumbents of them, or any 
© of them, at any Time within five Years 
© next before the Beginning of this preſent 
Parliament, had, occupied or enjoyed, or 
© now hath, occupieth or enjoyeth the ſame; 
© and as though all and ſingular the aid 
„Colleges, Free Chapels, Chanteries, Sti. 
© pends, Sallaries of Prieſts, and the ſaid 

Manors, Lands, Tenements and Heredi- 

< raments, and other the Premiſſes whatſo- 

© ever they be, and every of them, were in 

© this Act, ſpecially, particularly, and cer- 

© tainly rehearſed, named and expreſſed, 

© by expreſs Words, Names, Surnames, 

© Corporations, Titles and Faculties, and 
in their Natures and Qualities: And over 
that it be enacted, Ec. That where any 
© Manors, Lands, Tenements, Tithes, Pen- 
6 ſions, Portions, Rents, Profits, or other 
© Hereditaments, by any Manner of Aſſu - 
< rance, Conveyance, Will, Deviſe or o- 
© therwiſe, at any Time heretofore had, 
© made, knowledged, ſuffered or declared, 
© were given, aſſigned, or appointed to or 
© for the Maintenance, Suſtentation, or 
© finding of one Prieſt, or of divers Prieſts, 
© for Term of certain Years, yet conti- 
© nuingy 
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«© nuing, and that any Prieſt hath been 
c — ſuſtained, or found with the 
« ſame, or with the Revenues. or Profits 
© thereof, within five Years laſt paſt, That 
« the King, from the ſaid Feaſt of Eaſter 
© next coming, ſball have and enjoy in every 


© Bebalf, for, aud during all ſuch Time to 


© come, all and every ſuch, and lik: Things, 
« Tenements, Hereditaments, Profits and H- 
© moluments, as the Prieſt or Prieſts, ought or 
© ſhould have had for or towards bis or their 
© Maintenance, Suftenance, or findings and for 
© 10 longer Time, &e--with a like Clauſe for 
© Lands, Tenements or Hereditaments given 
© for Anniverſaries, Obiits, Church or Chapel 
© Lamps, Lights, &c.* and divers other 
Clauſes for the like and other Purpoſes ; 
all which are well worthy the Peruſal, bur 


31 H. 8. and after the Statute made, the 
Farmer of the Rectory ſuing the Farmer of 


the Lands for the Tithes thereof, the De- 
fendant ſhewed this Matter, and alledged 
the Branch of Diſcharge in the Statute of 
31 H. 8. and it was reſolved, That the Col- 
lege, Cc. that came to the King by the Star. 
1 Ed. 6. came to him by that Statute only, 
and not by the general Wards in the Stat. 
31 H. 8. All Colleges, &c. which hereaſter ſhall 
bappen to be diſſolved, or by any other Means 

come 
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come to the King s Highneſs, &c. ſhall be adj 
to be in the actual Poſſeſſion of the King, &c. 

Firſt, Becauſe the Words, all other Mean, 
cannot be intended of an Act of Parliament, 
being after Words inferior thereto, as Ru. 
nouncing, Relinguiſhing, . Forfeiture, &c. an 
Act of Parliament being the higheſt Man. 
ner of Conveyance ; upon which Reaſon it 
hath been adjudged, that Biſhops are not 
comprehended in the Stat. 13 Eliz. c. 10. by 
theſe general Words, others holding Spirit 
Promotions ; theſe Words being therein pu 
after Colleges, Deans and Chapters, &c. 

Secondly, Becauſe the ſaid Stat. 1 Ed. 
enacts, That all Colleges, &c. ſhall be h 
Force of that Act adjudged to be in the au 
and real Poſſeſſion of the King ; and therefore 
(that Stat. ſo enacting) they cannot be in 
the King by the former Start. 

And in the ſame Caſe it was alſo adjudg. 
ed, That the Branch in 31 H. 8. did not ei- 
tend to any other Monaſteries than what 
came to the King by the Statute 31 H.. 
becauſe what would be given by another 
Statute, or that any thing would be given 

| thereby, could not then be foreſeen. 

T and; which And that Lands which came to the Crown 
came to the by the 1 E4.6. are not Diſcharged of Tithe 
N by by the Words of that Statute, That the King 
45 * ru ſhall have the Lands of Colleges, &c. in 4 
31H,8, © large and ample Manner as the ſaid Pri, 
Wardens, &c. had or enjoyed the ſame. Fot 
that theſe general Words ſhall not Diſcharge 
the Lands of any Tithes, becauſe they do 
not iſſue out of the Land, but are Thing 


diſtinct from the Land. See 2 Cv. 46. - 
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ae Moor 240. the Archbiſhop of Canterbury's | 
. Caſe. And yet Tithes, Penſions, Portions, 
as, &c. are therein expreſly mentioned. Ideo 
ent, ce. | 
Re. Thus we have gone through the ſeveral 
2n Statutes relating to the Diſcharge of Tithes 
lan. on the Diſſolution or Suppreſſion of Abbies, 
Monaſteries, Colleges, Chanteries, Oc. we Other Lands 


ſhall now conſider what Lands have been 4/charg'd of / 
Diſcharged of Tithes by Reaſon of ſome In- as: 
herent Quality therein, whereof we have 

hinted ſomething in the Beginning of the 

former Chapter, and ſhall here add, what 


16 occurs with Reſpect to Barren Lands, Heath 
th Lands, Improved Lands, Derelict Lands, or 
Ou! Lands gained from the Sea, Fenny Lands, 
fore Thorny Lands, Oc. | 
y And here we may note, That as by the 

Acts ſupra, certain Lands are made perpe- 
udp. tually Tithe-free ; ſo by Statute 2 G3 E4.6. 
964 c. 13. Barren Lands, after they are impro- 
he ved, c. are diſcharged from the Payment 
118 of Tithes for a certain Time only. For in 
thee that Act is this Proviſo, viz. © Provided al- 2 —_— 
ive $ © ways, and be it enacted by the Authority 
© aforeſaid, That all ſuch Barren, Heath, S.. 2 © 3 

1 x or Waſte Ground, other than ſuch as be — 2 
"hes : diſcharged for the Payment of Tithes by — 
Kin Act of Parliament, which before this 
* Time have lain Barren and paid no Tithes, 
1% by Reaſon of the ſame Barrenneſs, and 

Por © now be, or hereafter ſhall be improved and Note; fem, 
hare converted into Arable Ground or Mea» hat before this 

F dow, ſhall from henceforth, after the End %., Barren- 
ing and Term of Seven Years next after ſuch = p04. ap 


Improvement fully ended and determin'd, neraty Tithe- 
pay free, 
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© pay Tithes for the Corn and Hay 
© upon the ſame, any Thing in this Act 1g 
© the contrary thereof in any wiſe notwith. 
© ſtanding. (And alſo) | 

Provided always, and be it enaQted, 
c. That if any ſuch Barren, Waſte or 
- hath before this Time 
© been c ith the Payment of Tithe, 
and that the ſame be hereafter improved 
© or converted into Arable Ground or Mes. 
© dow, that then the Owner or Owners 
© thereof ſhall, during the ſeven Years next 
© following from and after the Improvement, 


_ © pay ſuch Kind of Tithe as was paid for 


© the ſame, before the ſaid Improvement, 
© any Thing in this Act to the contrary in 
© any wiſe notwithſtanding”. A 5 

It is obſerved gy Sir S. Degg, Sc. Tha 
the former of theſe Clauſes was added for 
the Encouragement of Tillage, and Improve- 


ment of Lands by Water, or otherwiſe; and 


therefore though therein there are no dired 


Words of Diſcharge of the Payment of 
Tithes, during the firſt ſeven Years, yt 
by a reaſonable Intendment, the ſame ſhall 
be Diſcharged from the Payment of the 


Tithes of Corn and Hay, for the firſt ſe- 


ven Years after the Improvement made. 
See 2 Juſt. 656. Dyer 170. 

But the ſame Author, in his Notes on tht 
later Clauſe ſays, It appears thereby that the 
Intent of the Law-Makers was only to fret 
ſuch improved Lands from the Payment of 
ſuch Tithes as were produced by ſuch Im- 
provement, which muſt be Corn and — 


3 
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the 


\ 
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and no other; and for this cites Plomd. 204 
and 396. 

Bur I rather think the Law-Makers there- 
by intended only to preſerve the Cuſtoma- 
ry Right or Modus of Payment, for ſuch 
Barren Lands as ſhould be improved into 
Arable or Meadow, for the firſt {even Years, 
and that afterwards Tithes in Kind ſhall be 
paid for ſuch Hay or Corn as were produc'd 
thereon. 

And it is obſervable, 'That in neither of 
theſe Clauſes is there any Proviſion made 
for the Payment of any other Tithes, ſave 
thoſe of Hay and Corn. And conſequently 
all other Improvements, except into Arable 
and Meadow, are left Tithe-free by Virtue 
of this Act. 

Sir Simon alſo puts the Caſe, Suppoſe a 
Man have Barren Lands within this Law, 
which are free from the Payment of Tithes 
by Preſcription, Real Compoſition, Cc. it 
ſeems by the penning of this later Clauſe, 
that he ſhall pay Tithes for the ſame after 
ſeven Years, this Clauſe only providing for 
ſuch Lands as are freed by Act of Parlia- 
ment. But that Doubt is cleared by the ve- 
ry Words of the Clauſe in this Act, which 
next precedes the two former, viz. That 
no Perſon ſhall be ſued, or otherwiſe com- 
* pelled to yield, give or pay any Manner 
* of Tithes, for any Manors, Lands, Te- 
© nements, or Hereditaments, which by the 
© Laws and Statutes of this Realm, or by 
* any Privilege or Preſcription, - are not 

* chargeable with the Payment of ſuch 
| WW: Tithes, 
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Tithes, or that be diſcharged by any 
© Compoſition Real. 
From whence. 1 conceive, That no Bar. 
ren Lands improved, that belonged either 
to the Abbies or Monaſteries diſcharged by 
3111, 8, Sc. as aforeſaid, or to any of the 
King's antient Demeſnes or Foreſt Lands, 
Ec. ſhall, at the End of ſeven Years after 
ſuch Improvement, be charg'd with the Pay. 
ment of Tithes. Nor ſhall any Barren 
Lands improved, belonging to any Manor, 
Sc. for which Manor there is any general 
Preſcription or real Compoſition, be liable 
to pay any Tithes in Kind, notwithſtanding 
ſuch Improvement. For this Jaſt recited 


2 preſerves all legal Diſcharges, either 
c 


What Heath 


and Barren 


Ground is in- 
tended by the 
Statute. 


by the Common Law, or by any Statute, 
Privilege, or Preſcription. 

But the great Queſtion upon this Law ha 
been, What ſhall be ſaid to be Barren, Heath, 
or Waſte Ground, within this Law? And 
Sir Edward Coe defines Barren Land thus: 
Terra fterilis eft Terra iufæcunda nullum ſeren 


frudum, Ec. See 2 Inſt. 655, 656. 


But Degg thinks that Definition will not 
hold in this Caſe (it ſeems he thinks it too 
general) for that it appears by the ſecond 
Proviſo ſupra, That ſuch Barren Lands were 
only intended, as were Barren guoad agri- 
culturam, that is, ſuch Barren, Heath or 
Waſte Ground that of its own Nature, with- 
out Improvement T Lime, Marle, Manure, 
Ec. will not bring forth either Corn or Hay. 
See Dyer 170. 


* And 
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And if the Ground be not fit for 'Til- Barren in 1 
lage, yet it is ſaid, if it be not ſuapte na- 99" Natnro 
tura Barren, it is not within this Law. As 
if a Wood be ſtubbed and grubb'd up, and 
ſo made fit for the Plough, and reduced to 
Tillage ; yet it ſhall pay Tithes of Corn 
preſently, and not be diſcharged for ſeven 
Years Rom the Improvement. See 2 Juſt, 
656, 3 Bulſt. 65. 151000 a 

But although ſuch Lands may bear ſome 
Fruit or Produce, yet if it be Barren quoad 
agriculturam, as to Tillage, which this Sta- 
tute intended to advance, it is within this 
Act. Ibid. (ue {4 07 

And yet by Richardſon, if ſuch Land 
yielded before its Improvement any Profit, 
as if Sheep were kept thereon ; or if it pro- 
duced any other Profit that did yield Tithes, 
ſuch Tithes ſhall be paid, as hath been fore 
merly paid thereof. Hetl. 147. and this by 
the expreſs Words of the Proviſo in the 
btatute. | 

But if the Land be truly Barren in its own 
Nature, although it paid before its Improves 
ment for Tillage by extraordinary Charges, 
Tithes of Wool and Lamb, no other Tithes 
ſhall be paid thereof, than Tithes of Wool 
and Lamb, as before, and that by this Sta- 
tute. Dyer 170, 171. —ͤ 4 

Note; If Barren Land, by Reaſon of Nis 
Sheep, &c. kept thereon, might have yield- 
ed ſome Tithes, and yet no Tithes were 
paid thereef, if it be Land capable of a 
—_— from the Payment of Tifhes, of 
which this Noupayment may be an Evidence, 


if fuch Land by Charge and Induſtry be 
VU s improycd 
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Lands Barren 


hy Accident, 


and aſter- 


ward improv- 
ed. 


Lands gained 
from the Sea, 
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improved and made fruitful, yet it ſhall no 
ay any Tithes. | 

For the Improvement of Land not Tithahl, 
by Law, cannot make it become Tithable; fy 
this were to alter the Law, and to make a Cm. 
ſtruction contrary to the Intent of the Statute, 
which was to encourage Improvements by free. 
ing ſuch Lands for ſeven Tears, from paying 
Tithes, which elſe were liable; but na 1 
charge any Lands with the Payment of Tithe, 
which by Law before the Improvement were 
Tithe-free. See Stile's Reg. 625. 

Alſo note, That the Statute doth parti. 
cularly except Lands, diſcharged from the 
Payment of Tithes by Act of Parliament, 
Common Law or Preſcription, as aforeſaid, 
i. e. that ſuch Lands after ſeven Years Im- 
provement, ſhall not be liable to the Pay- 
ment of Tithes. 

But Mr. Watſon ſays, That if Land hath 
not paid 'Tithes within the Memory of Man, 
by Reaſon of its Barrenneſs occaſioned by 
Accident only, and not from its own natu- 
tural Sterility, and the Owner or Occupier, 
with great Charges makes it fit for Tillage, 


Hay or Paſture; yet Tithes ſhall be pre- 


ſently paid upon the Improvement thereof, 
without Reſpect to the Favour of this 
Proviſo. 2 : 

And therefore, ſays he, If Marſh or Sandy 
Land hath been covered with Salt Water, 


Us If titha- ſo that Time out of Mind no Graſs had 


been known to grow there, nor any Profit at 


all made thereof, until at Length by great 
Charges and Induſtry, this Ground has 
been gain'd from the Sea, by making coſtly 
589 


Banks, 
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Banks, and Sea Walls, and continual re- 
pairing thereof ; yer this, though yielding 
no Profit, as being Barren by Accident 
only, viz. Through the flowing of the Sea 
thereon, and not from its narural Barren- 
neſs, ſhall, as ſome conceive, have no Bene- 
fit of this Statute for ſeven Years, but ſhall 
y a Tithe to the Parſon immediately; ſed 
Quere de hoc? For I conceive the Law to be The Author's 
otherwiſe in the Caſe of Derelict Lands, Opinion, 
or Lands recovered from the Sea. (Except 


the Cuſtom of the Place may perhaps war- 
rant a Modus in Lieu of Tithes for ſuch 


Lands). For as the Sea is within no Pariſh, 

how can the Land gained therefrom be ſaid 

to lie in any, Pariſh2 Or to whom of Com- 

mon Right are the Tithes of ſuch Lands 

payable? But I conceive, that for Lands 

originally gained from the Sea, no Tithes 

are due or payable, either by Common Law, 

Cuſtom, or Preſcription. Ding r, 
But I admit, with Mr. Matſon, That if Lands regain- 

Land has formerly paid Tithes, and the % and 

{ame Land is afterwards overflown for two, 

or three, or twenty Years together, though 

there the Parſon can have no Tithes for the 

Time it is ſo overflown, yet when the Land 

is regained, Tithes ſhall be paid thereof, as 

of other Lands, according to the Profit 

which it yields; and ſo it was agreed per 

Cur, 3 Bulſt. 65. and 1 Roll. R. 354. S. C. 

And it has been alſo adjudged, That Fenny Femny Lands 

Lands drained ſhall pay Tithes, notwith- drained. 

ſtanding this Statute. See Moor 430, 909. 

and 3 Cro. 475. | 
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So if Lands have been full of Thorns and 
Buſhes, Cc. Time out of Mind, and 
Grubbing, Er. are made Arable or Mea. 
dow, Tithes ſhall preſently be paid there. 
of, notwithſtanding this Starute ; for ſuch 
Lands are not Barren of their own Nature, 
but became ſo by Negligence and ill Hyf. 
bandry. 3 Cro. 475. Moor 9og. 

And Coke Ch. juſt. ſaid, That it had 


been reſolved in one Farringdon's Caſe, } 


That Wood-ground is not Barren Ground 
within this Statute: And, That if one << 
ſtock or grub up Wood, and after conver 
it into Arable, though by this he has melio- 
rated the Land, and that by great Coſt and 
Labour, yet he ſhall pay Tithes for this 
preſently, for that the Land in its own Na. 
ture is not Barren. 3 Bulſt. 65. And here. 
with Dodderidge agreed in the ſame Caſe. See 
1 Roll. Rep. 354. 2 Inſt. 655. 


By Degg, if Lands were Barren, Heath ot 


Waſte Ground, at the Time of the maki 
of this Act, and were afterwards improv 
and had, or might have had, the Benefit of 
this Law, and afterward return to their 
Barrenneſs, the Owner of ſuch Lands ſhall 
not have the Benefit of this Law, a ſecond 
Time, upon a ſecond Improvement. See 
16 Co. 86. 5. 6 Co. 18. 4. 

But the Law ſeems otherwiſe, if the Lands 
had been improved before the making of 
this Law, and were then become. Barren 
again; for there, I take it, upon a new Im. 

rovement, the Owner of ſuch Lands ſhall 
ave the Benefit of this Law. 


And 
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And note; all Queſtions of this Kind, Bern Land, 


Whether the Lands were Barren or not, are 
to be tried by a Jury at Common Law, and 
are not to be determined in the Spiritual 


cap. 19. ver. Rum. % ng 
And therefore in a Suit for Tithes in the 
Spiritual Court, if the Defendant pleads, 


It is Barren Land, and that Plea be refuſed, 


or iſſue taken upon it, there a Prohibition 


ſhall be granted, But a Prohibition ſhall 


not be granted upon a Suggeſtion only, 
That it is Barren Land, before it be pleaded 
in the Spiritual Court. See 1 Keb. 387. 
And note in the Caſe of Strowd and Hop- 
kins, (which ſee in 1 For.) two Points were 
argued and agreed by four Judges in B. R. 
viz, (1.) When a Prohibition is brought on 
the ſaid Stat. E4.6. to ſtay a Court in the 
Spiritual Court for Tithes of Barren Lands, 
for the firſt ſeven Years, the Party ought to 


prove his Suggeſtion within ſix Months, or 


elſe a Conſultation ſhall go; and (2.) when a 
Conſultation is granted for that Cauſe, yer 
the Party may have a new Prohibition pon 
the ſame Libel; for that the Stat, 5o Ed. 3. 
doth not extend tb a Conſultation granted 
upon the Non-probate of a Suggeſtion with- 
in fix Months; but where it is granted upon 
the Matter of the Suggeſtion only, See 
Repert, Canon. 387. 


U4 , CHAS 


Court. See 1 Keb. 253. and Degg, Part 2. 


triable. 
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CHAP NM; — 

Tithes originally cognix able in tie 2, 
Hundred, County, and other I ch 

N 525 Courts; of Writs A 

/ Indicavit, and Right of MW i 

- 'Tithes at Common Lato; of 8 

i the Be 2 75 and Progreſs f = 
| Eedlſic uriſcliction ther. © 
1 in, and a Series of the ſeveral Ml « 
[ Statutes, Sc. which confirm, 1 
[ mit, or enlarge that Juriſd- Il ® 
= - _. Eton, viz. Circumſpecte ags- \ 
+ tis, Articuli Cleri. Statute 18 f 
. E. 3. c. J. Petitions in Par. Ml « 
Z 


lament againſt Eccleſiaſticul 


9 Incroachments. Stat. De Sylva ; 
i! cxdua. As alſo 45 E. 3. c. 3. * 
4 I R. 2. c. 13. and c. 14. 21 il x 
| HN. 8. c. 6. 27 H. 8. c. 20. 31 1 
4 H. 8. c. J. and 2 & 3 Ed.6 Wl 
| C. I3. With Obſervations m Iſl 
4 each Statute. - 
Tann T FITHERTO in this Diſcourſe we have 
Eat. EI kern the Nature, Kinds, Sure. 
Aland Incidents of Tithes; to whom t wo 

| ba 


c 
, 
7 
) 


ue. and by. whom payable, with the man- 
— e whe Lands are liable 
thereto, and what are diſcharged therefrom, 
with the Reaſon and 
charges, both at the Common Law and by 
Acts of Parliament... a TP 
We come now, in the next Place, toſhew 
in what Courts Tithes may, or ought to be 
ſued for and Recovered; and how, and in 
what manner ſuch Suits are to be pꝓroſecuted 
and defended in dhe laid Gossel vey, 


either Spiritual or Tempora. 


per Juriſdiction of Tithes; yet that be 
underſtood to relate only to thoſe Times, 
when in Conſequence of King Jobis alien- 


ing his Kingdom to the Pope, the Eccle- 


ſiaſtical Courts, ( which were originally of 
the Pope's Erection) claimed the ſole Cogni- 
zance of thoſe Caufes, - See Prym's Hiſt. of 
King Fobn J, 72, 89, 90, Ec. and Sel- 
den's Hiſt, of Tithes, chap. 21. And vide 
infra. 1 21172 


Records and Hiſtories of this 
That Tithes, and other Eccleſiaſtical Duties 
were originally cognizable in the King's 
Temporal Courts, and that at Common 
Law, and of Common Right, whoever had 
any Right, Property, or Intereſt in Tithes, 
might Sue for the ſame in thoſe Courts. See 
2 Inſt. 490, 66 1. Seld. Hiſt. of Tithes, 412, 
Lamb. Saxon Laws, 45, &. © 


: And 


Means” of ſuch Di- 


For *tis very evident from many antient But in the 
Kin dom, Temporal. 
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Viz, in the 


County and 
Hundred 
Courts. 


Note 


'MWhen the Bl- 


ſboys Courts 


were firſt 


Exected. 


N. the con- 
quer's Char- 
ter. 


Eceleſiaſti- 
cal Courts 
erected. 
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And 'tis moſt true, what Mr. Selden and 
Sir Edward Coke obſerve, That in the Sax 
Times Tithes were determinable in the 
County and Hundred Courts, where the Bi. 


' ſhop or his Deputy, and the Sheriff, or the 


King's Bailiff, fate as Co-ordinate Judges, 
there being at that Time no ſeparate Court 
of Ordinary Eccleſiaſtical Juriſdiction, the 
Laity. being then eſteem'd Populus Dei, as 
much as the Clergy, and had equal Votes 


with them in the Election of Biſhops, Arch. 


biſhops, Ec. and in the determining of the 
Church's Rights, G. 3 

Mr. Selden has alſo ſhewn us, That the 
Biſhops Conſiſtory here in Eng/and, was in- 
troduced by William the Conqueror, and 
gives us the Writ, or Charter, whereby the 
Court was firſt erected, and a ſeparate ju- 
riſdiction thereby given to Biſhops, Arch- 
deacons, E9c. which ſeems done in Grati- 
rude to the Clergy for their promoting his 


Claim, moſt of the Biſhopricks, Abbies, 


Sc. being poſſeſs d by Normans at the Time 


of his Arrival. 


That Charter runs thus, Mando & Regia 
Authoritate præcipio, ut nullus Epiſcopus vel 
Arc bidiaconus De legibus Epiſcopalibus an- 


plius in Hundredo placitum teneant, uec cau- 
ſam que ad Regiman aui marum pertinet, ai 


Fudicium Secularium hominum adducant ; ſed 


- quicunque ſecundum Leges epiſcopales de qua- 


cungque cauſa vel culpa interpellatus fuerit, ad 


- Locum quem ad hoc Epiſcopus elegerit & nomi- 


naverit veniat, ibigue de cauſa ſua reſpendedts 


non ſecundum ¶ Furatores) Hundrati ſed ſe- 
| wcCuundum 
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tundum Canones & Leges Epiſcopales Roftum 
Deo Es Epi ſcopo ſuo faciat ; and cloſes it thus, 
Hoc etiam Defendo ut nullus Laicus Homo de 
Legibus quze ad Epiſcopum pertinet ſe intro- 
mittat. See Selden ibid. 413, 414. | 

But notwithſtanding this Charter, it ſeems, 
the Juriſdiction of Tithes was not ſo abſo- 
lutely ſettled in the Eccleſiaſtical, or Bi- 
ſhops Courts, but ſtill ſome Suits for them 
were proſecuted and Recover'd thereon in 
the T al Courts, whereof Mr. Seldon 
gives us ſome Inſtances, and more might be 
given in the Time of H. 1, who, in this par- 
ticular, ſeems to have reſtored: the antient 
Saxon Rule in the Recovery of Tithes. 

For that King, whoſe Right was eſtabliſh- 


ed by the Engliſh in Oppoſition to the Nor- 


mans, not only by his Charter reſtored to 
the People their former Laws and Rights, 
which had been broken and invaded by his 
Father and Brother; but alſo with Reſpect 
to Tithes provided by a new Law, (Decla- 
ratory of the old) viz. 

Si quis rectam decimam ſuperteneat vadat 
Præpoſitus Regis & Epi ſcopi & Terre Domini 
cum Presbytero & ingratis auferant & Eccie- 
fie reddant, Cc. i. e. If any Man with- holds 
or detains Tithes that are due, let the She- 
riff or Officer, the Biſhop's Deputy, or Arch- 
deacon, and the Lord's Steward or Bailiff, 
together with the Presbyter, or Parſon of 
the ſame, go and take them away, i. e. ad- 
judge them from the Deteiner, and reſtore 
them to the Church, Oc. 

Here we ſee a Court for deciding Matters 
of Tithes compoſed of Laymen and Eccle- 


ſiaſticks, 


* 
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Lay Juriſdi- 
Aion re- 
ſtrain'd. 


and after te- 


K 


Loges H. 1. 


Cap. 11. 


ſiaſticks, ſimilar in Form to that of the 
Saxons. And that in thoſe Elder Times, 


_ viz, before and about the Reigns of King 


Temp. H. 2. 


1 


At length 
ſettled, in the 
Spiritual 
Courts with 
Reſtrict ions. 


Stat. 18 E. 3, 
cap. © 


H.2. &c. the King's Secular Courts origi. 
nally held Plea of the Right of Tithes, i; 
clear and evident from many infallible Proofs, 
which the Reader may find collected by 
Mr. Selden in the 14th Chapter of his Hi. 
of 'Tithes. | 

But the reſtleſs Spirits of the Clergy of 
thoſe Times left no Stone unturn'd till they 
had brought''this, and all other Matter; 
they called the Church's Rights, within their 
own ſeparate Juriſdiction; ſo that at length 
it became a ſettled Point, That the Eccle. 
ſiaſtical Courts had the ſole Power to hold 
Plea of the Subſtraction, or with-holding of 
Tithes, ( except in the King's Caſe) and 
this Claim of theirs ſeems favoured by 
divers Caſes in Law, and ſome Acts of 
Parliament, but ſtill with ſome Reſtriction, 
Or. 1 | | 

Nor was this Claim of theirs ſubmitted 
to without great Reluctance in the Laity, as 
appears by the Statute 18 E. 3. c. J. which 
recites, © Whereas Writs of Scire Facas 
© have been (often ) granted to warn Pre- 
© lates, Religious, and other Clerks to an- 
© ſwer (for) Diſms (or Tithes) in our 
© Chancery, and to ſhew, if they have any 
© thing, or can any thing ſay wherefore ſuch 
© Diſms (or Tithes) ought not to be reſto» 


© red to the ſaid Demandants, and to an- 


© ſwer as well to us, as to the Party for ſuch 
© Tithes, (It Ena#s,) That ſuch Writs from 


© henceforth be not granted ; and that the 
6; 4 | « Procels 
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Layman, there the King's Temporal _— 
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« Proceſs hanging upon ſuch Writs be an- 
© nulled and repealed ; and that the Parties 
© be diſmiſſed from the Secular Judges for 
© ſuch manner of Pleas; Saving to us our 
© Right, ſuch as we and our Anceſtors have 
© had, and were wont to have of: Reaſon. In 
© Witneſs whereof, at the Requeſt of the 
«© ſaid Prelates, to theſe Preſent Letters we 
© have ſet our Seal. Dated at London the 8th 
Pay of 7uly, in the Year of our Reign of 
© England the 18th, and of France the th. 
I will not here argue againſt the Validity 
of this Act of Parliament, as *tis commonly 
termed, but ſurely there ſeems ſome C 
in obtaining it; and the Exemplification, if 


not the Grant it ſelf, was made ſolely at the 


zo! 


Requeſt of the Prelates, and ſeems to be Va- pet. 311. 


the Effect of ſome Agreement or Compoſi- 
tion between the King and them, without 
the Conſent of the Commons, Sc. See Fits. 
Nat. Bre. 30. E. 1 Keb. 110. | 


We might alſo here take Notice of the Furiſdilion of 


ſeveral Statutes of 13 Ed. 1. cap. 5. and 34 e Lepra 


Ed. 1. c. — as alſo of 9 Ed. 2. cap. 1, 2, and 


Courts, 90 
5. 45 E. 3. cap. 3. touching the Regulation 


of Suits for Tithes, which ſnew, That at 


that Time Suits for Tithes were not wholly 


in the Cognizance of the Spiritual Courts. 
See thoſe Statutes before mentioned, pag. 16, 


173 215 22, 8 Vide poſt. | 


And long after this, (as by a continued Between tue 


Series of Caſes from the Reign of Ed. 2. to 


that of H. q. it appears) wherever the Right 
of Tithes was in Queſtion between two 


Laymen, or between a Clergyman and a 


Laymen. 
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had Cognizance thereof. See 38 E. 3. 36. 
39 E. 3. 23. 44 E. 3. 29. 2 H. 4 15. 1H 6. 
3 H. 6. ro. 20 H. 6. 17. 31 H. 6. 11, 2 E. 
S. 423. SS. | 

Or one Lay, , And ſo if the Queſtion was between the 
_ the other Farmer, Baily, or Servant of one Clergy. 
* man, and the Farmer, Baily, or Servant of 
another, or the other Clergyman himſelf; 
there, tho' the Diſpute appears in theſe 
Caſes to be concerning the Right of Tithes 
between the two Parſons, yet the King's 
Temporal Court ſhall not be ouſted of its 
Juriſdiction. For as much as it appears both 
Parties are not Clergymen. Vide 5 H.6, 

10. 30 E. 3. 20, &. ſupra. 
Contra, if But where the Conteſt was di be- 
beteween 199 tween two Clergymen, there the Juriſdicb- 
Tien. on of the Spiritual Court ſeems to have been 
as conſtantly admitted. See 14 H. 4. 17. 5 

H. 5. 40. 38 H. 6. 21. 

How that my $o that if one Parſon ſhould bring an 
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be pleaded, & e. Action of Treſpaſs at the Common Lau 


againſt another Parſon, for the taking or 
carrying away of Corn, or other Thing, 
ſer out for Tithes, the Defendant may by 
way of Plea ſhew, that the Goods in Que- 
ſtion were Tithes ſet forth, and ſevered from 
the nine Parts, and that he is Parſon of 
Dale, and that he, and all his Predeceſſors, 
Time out of Mind, have had thoſe 'Tithes 
as a Portion which belong*d to his Church; 
and that the Plaintiff, being Rector of the 
Pariſh where they grew, claims them as his 
Tithes; and demand Judgment, whether 
the King's Court will hold Plea; By = 

| les, 


SPARSE FE SA 8.58 72S 


The Law. of Tithes, &c. 303 
tis ſaid, the King's Court ſhall be 
5 of Jurifdiction. R A 14-42 = do 


But if the Diſpute in ſuch; Action fall out Bounds of 


to be about the Bounds of the two Pariſhes; — in 

or if it happens in pleading or + otherwiſe, n. 

that ſuch Bounds, Cc. are drawn in Que-- 

ſtion, there the King's Court ſhall not be 

ouſted of its Juriſdiction. o +a 
But it ſeems in all Caſes, where the Right 


of Tithes only is in Diſpute in the Spiritual nge in the 


Court, between one Parſon and another, in Spiritual. 


whoſe Names ſoever the Suit there is, there 
no Prohibition lies, i. e. If both Parſons came 
in by the ſame Title of Patronage; ſo that the 
Right of Patronage came not in Diſpute. 
See Weſtminſter 2. c. 5. 40 E. 3. 28. 35 H. 
6. 29. | 


And ſo ſeems the Law at this Day, if a if lines by 
Queſtion ariſes between the Parſon, who is the ſame Title, 


Patron, and the Vicar, whether the Tithes 
belong to the one or the other of them, there 
no Prohibition lies, if both claim by the 
{ame Title. V:de ibid. Noy 147. Moor 907. 
Oc. 7 Aer 
But where the Right of Tithes is contro- 
verted between two Clergymen, who come 
into their Churches by ſeveral Patrons, there 
the Spiritual Court hath no Juriſdiction to 
determine the Right, in Caſe the Tithes a- And of 1s 


mount to the fourth Part of the yearly Va- than a fourth 


lue of the Church. But in ſuch Caſe the Ft, &c. 

Title is to be determined in the King's Courts 

by a Writ of Right of Advowſon of Tithes. 

Vide pat, and the Statutes Circumſpecte aga- 

trs and Artic, Cleri confirm this. Yet in that 

Cafe, if the Tithes in Queſtion do not a- 
mount 
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mount to the 4th Part of the yearly v 
of the 8 Eccleſiaſtical e — 
determine the Right on a Writ of Spoliation, 
See Fitz. Nat. Brev. 37 E. | 
And ſome think, That where the Parties 
contending are both Clergymen, and both 
Claim a Right to Tithes under one and the 
ſame Title, or Patron, there, tho” the 
whole Tithes come in Debate, yet the Title 
ſhall be determined in the Spiritual Court, 
by a Suit in the Nature of a Spoliation. See 
Degg, 371. 
Of the Writ And here give me Leave to add a fey 
Indioavi Words as to the Writ of [ndicavit (or Pro- 
| hibition at Common Law) relating to this 
Matter. | ” 

Some indeed have been of Opinion, that 
this Writ is grounded on the before menti- 
oned Statutes of Circumſpedts agatis and Ani. 
culi cleri, cap. 2. But it is very clear, that 

It lay at this Writ lay at the Common Law ; and by 
Common Law. this Writ the Temporal Courts in thoſe E. 
der Times, more eſpecially reſtrained the 
Exorbitances of Eccleſiaſtical Juriſdiction, 
And it appears in our Books, That very 
26570 . learned 1 were of Opinion, it lay in 
— &c, all Caſes, where the Right of Patronage 
might come in Diſpute ; and herewith Cote, 
Ch. Juſt. ſeems to agree, in his 2 I». pa. 
364. See 4 E. 4. 21. h. per Markham, and 
38 H. 6. 20. per Moyle. : 
And Bradton, a learned Judge, who wrote 
in the Time of H. 3. and long before thoſe 
Emes, if Statutes were made, ſays, that this Writ 
for a 6th Part. lies, fi contentio fuerit inter Refores de aliqut- 
bus Decimis gue eſftimari poſſum uſque ad 
| quartan 
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Spoliation. 


A Prohibition. 
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quartam quintam vel ſextam partem advocat io 
nis, ultra quam partem non extenditur Probibi- 
tio, prout ſibi videtur, &c. Vide Bract, Lib. 5. 
cap. 4- pag. 402. 5. at WA 3 web 
But whatever the Common Law was, it Now for 4 
is now ſertled by the ſaid Statutes of Circum- fourth Part. 
ſpecle agatis and Articnli Cleri, cap. 2. That, 
unleſs the Tithes in Demand be at leaſt of 
the fourth Part of the Value of the Church, 
this Writ of Indicauit will not li. 
The Words of Articuli Geri, c. 2. are, By Stat. Ars 
S ſit contentio de Jure Decimarum originem ticuli Cleri, 
habens de jure Patronatus, & carundem Deci . 
marum Quantitas aſcendat ad quartam partem oo 
bonorum Eccleſia, Locum Habeat Regia Pro- 
hibitio, 7. e. this Writ of [ndicavit. =T 
And this Writ lies where one Parſon de- Were it l 
mands Tithes againſt another Parſon, to © 
the fourth Part of the Value of the Church, 
or more, i. e. where they come into the 
Church, or claim their Rights under ſeve- i 
ral Patrons. For if they come in both by 
one Patron, then the Right of Advouſon 
cannot come in Queſtion; and by Conſe- 
quence this Writ will not lie. 
But ſuppoſe there be a Parſon with a 
Vicarage endowed, whereof the Parſon is 
Patron, and a Suit be for Tithes, as belong- 
ing to the Parſon, to the Value of a fourth 
Part of a Parſonage, but not to a fourth 
Part of the Parſonage and Vicarage : It 
ſeems in this Caſe, though the Vicarage is 
derived out of the Parſonage, and may again 
te reunited to it, that yet by Reaſon o 


ſeveral Patrons, an Indicavit lies. Vide EN 
45. B. & C. 12 E. 4. 2 * 


And 


— impeiv 


306 The Law of Tithes, &c. 

And when. And it is to be obſerved, That this Writ 

does not lie before the Libel, nor after 3 

2 Inſt. 364. Definitive Sentence, For the Party that 

prays it, muſt ſhew a Copy of the Libel 

in the Court of Chancery before he can 

have it. But a common Writ of Prohihj. 

tion may in many Caſes be had after Sen. 

tence in the Spiritual Court. See Inſtit. Le. 

galis, pa. 

Form of the And although the Law be at this Day 

Writ not al- reſtrained to a fourth Part of the Value 

tered. of the Church, where before it extended 

to a ſixth, Ec. yet the antient Form of the 

Writ ſtill remains, and is not altered by ei. 

ther of the ſaid Statutes. And therefore, 

if the Tithes in Demand be under a fourth 

Part of the Value of the Church, it muſt 

be ſhewn in Pleading, by the other Side, 

O: F. N. B. 45. B. 2 Iuſt. 364. 

It lie fora And this Writ lies as well for Offerings 

Vicarage, Of- as for Tithes. Vide F. M B. 45. B. And 

fernen &e. there is a Note in the Regiſter, That it lies 

of a Vicarage or Prebend, & alia Similia, 

as well as a Rectory, and ſee the Form of 

the Writ, F. NB. 30. C. Reg. 33, 36, &,. 

Proceedings When ſuch Writ is ſued and ſerved, and 

bereon. thereby the Proceedings in the Spiritual 

Court ſtayed, then the Plaintiff there is to 

ſue his Writ of Right of Advowſon of ſuch 

a Portion of Tithes as the Caſe require, 

Weſtminſter and this is given by the Statute of J/etmin- 
2. e. 5. ſer 2, cap. 5. (made 31 Ed. 1.) vis. 

Ante 21. Et cum per breve de Indicavit impeditir 

; Rector alicujus Eccleſiæ ad petendas Decimas 

War ol, iu Vicina parochia habeat Patronus Rettori fi 


Pleadings. 
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impedito Breve ad petendam advocationem De- 
cimarum petitarum. 5 
But this Writ (of Right of Advowſon) 
muſt be intended where the Patron has the By whom, 
Fee-ſimple of the Advowſon in him. 
And note, the Indicavit is to be brought 
in the Name of the Patron and his Clerk, 
againſt the other Incumbent, that ſues in and againf 
the Eccleſiaſtical Court, and his Patron; whom. 
but the Writ of Right of Advowſon is to 
be ſued by the one Patron againſt the o- 
ther; and the Patron Demandant ſhall al- 
ledge Exples taken by his Incumbent, both 
of great and ſmall Tithes. See EN. B. 45. 
B. and 12 E. 4. 13.6. . | 
But if the Patron, againſt whom the In- Tenant in 
dicavit is ſued, be but Tenant in Tail, or _ for Life 
Tenant for Life or Years, he cannot then „, 82 
maintain a Writ of Right, but muſt de- 
mand and appear to a Declaration upon 
an Attachment, and plead his Title, which 
muſt be proceeded in, and tried, as in Caſes 
of other Prohibitions. See F NM B. 30. B. 
2 Inft. 36 
And when the Title of the Patronage is 
determined at the Common Law, then the „ ,. 
Cauſe muſt be remitted to the Eccleſiaſtical i, 9g 
Court, where Sentence muſt be given, ac- 
cording as the Law has determined the 
"_* | 
nd this appears both by the ſaid Sta- 
tute of Weſtminſter 2. c. 5. and alſo by the 
ſaid Writ of Indicavit, which is ſpecially 
founded thereon, viz. Vobis Precipimus ne 
Placitum illud * donec diſcuſſum fue- 
2 rit 
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rit in crria noſtra, ad quem illorum pertineq 
1 ejuſdem Eccleſie Advocatio. Vide ante 21. 
14 Regiſter 33, and 36. 
[| But theſe Writs of Indicavit, and Right of 
11 | Advowſon (as well as other Real Actions) 
+. 3 3 


are now grown almoſt obſolete, and are ſel. 
111 dom put in Practice; and therefore I ſhall 
FEE no further enlarge on the Nature thereof, 
Wy * the Proceedings therein; but proceed to 
14 , 

i Of Statutes What Statutes have given Juriſdiction to 
| 2 7 4 the Eccleſiaſtical Courts in Caſes of Tithes, 
i Stiritual Ec. And as to this we may obſerve, 
al Courts, That although the Eccleſiaſtical Courts, 
| for ſome Time after the Conqueſt, (as a 
T3 foreſaid ) ſometimes held Plea in Caſes of 
6 | Subſtraction or with-holding of Tithes, yet 

] the firſt Statute which gramed or confirmed 

| to them that Juriſdiftion, was the before- 
——— mentioned Statute of Circumſpecte agatis, 
| "4 — 1319-1. made 9, or 13 E. x. which EnaQts. _ 

5 That if any Rector demands againſt his 
i © Pariſhioners, Oblations and Tithes due 
IR 


1, © and accuſtomed— Or if one Rector de- 
1 | © mands againſt another Rector, any Tithes, 
w © preat or fmall, fo that it be not the 
1. | © fourth Part of the Value of the Church 
li | © Alfo, If a Rector demands a Mortuary 
mY © in ſuch Places where a Mortuary is ac- 
13 cuſtomed to be given Or if any Prelate 
15 © of any Church, or Patron of an Advow- 
ith © ſon, demands of the Rector any Penſion 
4 © due to him, all theſe demands are to be 
Ms © made in the Eccleſiaſtical Court, &c. 

l, and concludes thus: In omnibus predic 


11 
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+ 
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Caſibus, habet Fudex Eccleſiaſticus cognoſcere 
Regia Probibitione non obſtante. 

There has been formerly ſome Doubt, That it is s 
whether this be an Act of Parliament. But Ste, 
Sir Edward Coke and Mr. Selden, with o- 
thers, do think it a good Statute. See 
their Arguments for it, 2 Juſt. 487. and 
Held. Hiſt. of Tithes, 424, Os. 

And Secondly, admitting it to be a good 
Act, it has been doubted, whether it ex- 
tended further than the Dioceſe of Norwich; 4nd extends to 
it being by the penning thereof, appropri- all England. 
ated to that Dioceſe alone; but by the ge- 
neral Opinion it is held to extend to all 
other Dioceſes, and Norwich is only put for 
Example. See 2 1nft. 487. 

And the pyffdent penning of this Law, Prudently pen- 


by our Anceſtors, deſerves our Obſervation ; 40 — 


it ſnews how careful they were to preſerve ' 
their own Rights, and to avoid the Incroach- 
ments of the Clergy, who in thoſe Days 
were very powerful. For, 

Firſt, They would not give Way to the 
Canons, to deſtroy their Cuſtoms and Pre- 
ſcriptions allowed by the Common Law; 
and therefore they give the Spiritual Judge 
a Juriſdiction of Tithes and Oblations debi- 
tas & conſuetas only. So that where the 
Cuſtom, Sc. is denied, the Spiritual Courts 
ate can claim no Juriſdiction by Virtue of this 
We Statute, "ego ; 
on Secondly, Our Anceſtors would not ex- 
be poſe their Rights of Patronage too far, tq 
6. the Determination of Eccleſiaſtic Judges, 
Hs and therefore this Condition is annexed, 
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HMortwaries. 


Book Caſes and 
Authorities ex- 


Planatory of 
the Statute. 


Watſon 619. 
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Dummodo non petatur quarta pars valoris Ee. 
cle ſi. 
And Thirdly, They would not ſubje 


themſelves to pay Mortuaries, according to 


the Determinations of the Canon Law, but 
with a Ubi dari conſuevit ; ſo that if any 
Suit were in the Spiritual Court for Tithes, 
or Offerings, or Mortuaries, not due as well 
by Cuſtom as by the Common (Canon) 
Law, a Prohibition lay, notwithſtanding this 
Statute. And ſo it does at this Day, to the 
Canoniſts great Regret. 

But how far the Eccleſiaſtical Courts 
claimed or exerciſed a Juriſdiction by Vir 
tue of this Statute, may be ſeen in the fol. 
lowing Caſes and Authorities at Common 
Law, viz. as to Mortuaries, if due by Cu- 
ſtom, Cc. FE. N. B. 51 & $53. 10 H. 4. :. 
Fitz. Furiſdiction 20. Kelway 110. b. 1 Cn. 
237. 1 Sid. 263. 1 Keb. 919. 2 Keb. 835, 86, 
3 Keb. 15. As to Penſions by Preſcription, 
Sc. ſee 11 H. 4. 85. F. N B. 41. 51. B. 
3 Cro. 675. Pop. 23. Noy 16. 2 Cro. 21). 
2 Inſt. 491, 492. and 1 Sid. 146. 2 Keb. 439, 
562. 1 Ventr. 3, and 120. And as to 00. 
lations and Tithes due and accuſtomed, ſee 
13 Co. in the Caſe De modo Decimanii, 
2 Keb. 41, 439, 802. 1 Lemr. 3, 120, 265, 
274. 3 Keb. 523, 527, 562. Some of which 
Authorities, with the Words of the Sta 
tute, Tithes due and accuſtomed, Mr, Mal- 
ſon: urges to prove, That a Modus Decimandi 
may be tried in the Spiritual Court ; but 
admits the later (and better) Opinions to 
be, That wherever a Cuſtom is denied, in 
thoſe Courts, a Prohibition ſhall go, Fe 

n 
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And as to Suits between two Parſons, 
where the fourth Part of the yearly Value 
of the Church is not in Queſtion, we may 
here add, to what we have before ſaid on 


311 


that Head, That in 38 E. 3. 6. it is ſaid, 


Where the Right of Tithes comes in De- 
bate between two Parſons, the one claiming 
the Tithes as of Common Right, as within 
his Pariſh, Oc. and the other to be diſ- 
charged by Real Compoſition, Cc. the Ec- 
cleſiaſtical Court ſhall have Juriſdiction of 
it; and ſo it ſeems agreed by Coke and Ba- 
con. 13 Co. 39. in the ſaid Caſe De modo 


Dec. and further to prove this are cited, 
38 E. 3. 5. b. 2 Roll. Abr. 308. No. 2. and 


Hetley 60. See alſo Goldsbo. 149. 2 Roll. Ar. 
310. Ne. 2, 5,69c. and the Caſes in 2 Bulſ. 


158. 3 Keb. 523, 52), Ec. 


The ſecond Statute, made concerning the Star, Arti- 


Juriſdiction of the Eccleſiaſtical Courts in De | 


Caſes of Tithes, was the Statute commonly 
called Articuli Cleri, the Articles thereof be- 
ing projected and drawn up by the Clergy. 
But fee this Statute before recited in -this 
Chapter, under the Head of Indicavit, Ec. 
And as it only relates to the Tithes of new 
Mills, ſee that Matter treated of ante 
Chap. 4. | 
But we may here note, That the Clergy, 
by Virtue of this Statute, drew to them- 


Ante 5304. 


ſelves the Tithes of new erected Mills, i. e. 


erected within their Time of Preſcription ; 
whereas it appears, That of Common Right 


no ſuch Tithes were due. See 2 Danv. 590. 
ante 716, to 126. FRI 
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Stat. 18 E 3. After this came the Stat. 18 E. 3. c. , 
% which greatly enlarges the Juriſdiction of 
41 Kal tical the Eccleſiaſtical Courts in Caſes of Tithes, 
Ti Furiſ/tion. See this Statute before recited in this C 
Q if an Ad ter, and note the Doubt ibid, Whether it be 
of Parliament, à good Act of Parliament, esc. 
But aß it a good Act, yet it muſt 
| gbrainedly be confeſſed, the Clergy at that Time, by 
Au, &, Means of the Chancellor, practiſed ſome 
Art in obtaining it; and their Power and 
Practice about that Time became ſo exor- 
bitant, as to demand and exact Tithes, by 
Proceſs of their own Court, for divers 
Things, which in their Nature were not 
Tithable. And this occaſioned divers Peti- 
tions and Complaints in almoſt every Par- 
liament afterwards, as appears in 1 Roll, 
Ar. 636, 637, Ec. vix. : 
Petitions in Rot. Parl. 1 E. 3. Ne 51. The Com- 
Parliament mons pray, That no Man be drawn in Plea 
againſt Tithes in Court Chriſtian for Tithes of Wood or 
of Wood. Underwood, unleſs in ſuch Places where ſuch 
Tithes have »/ed to be given. Anſwer, Let 
it be done as hath ſed to be done before 


22 an 
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kf theſe Days. ( 
J See 2 Inſt. 642. 2 Roll. Rep. 122. and a 
4 Palm. 38 where the ſame Record is cited; f 
* and it is ſaid, That Tithes were not paid of p 
1 Wood, till Srradford Archbiſhop of Canter- b 
i bury in 17 E. 3. made a Conſtitution, that ( 
A Tithes of Wood ſhould be paid within his b 
1 | Juriſdiction, de Sylva cedua, of which the d 
* Commons complained at the next Parlia- a 
| [1 Eccleſaftisal ment, and every Parliament afterwards till 1 
1 Encraachb- 16 Ric, 2. See alſo Lit. Rep. 153. 2 Leon. 80. 
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So, Rot. Parl. 18 B. 3. Ne 12. The Com- 
mons pray, That as a Conſtitution is made 
by the Prelates (Note their Inſolence) to take 
Tithes of all Manner of Wood, which Thing 


was never uſed ; and that Niefs (i. e. Women Note. 


Haves) and alſo Wives, might make Teſta- 
ments; which is againſtReaſon ; that therefore 
it would pleaſe by him (ie. the King) and his 
good Council, to ordain a Remedy. And 
that his People ſhould remain in the ſame 
State as they had been uſed to be in the 
Time of all his Progenitors: And that Pro- 
hibitions ſhould be granted to all thofe who 
are impleaded of the Tithes of Wood, with- 


out having a Conſultation. (Note, this Nute. 


claims an Exemption from all Tithes of Wood.) 
But the King, by the Archbiſhop's Means, 
gave them only this Anſwer: The Kin 

Wills that Law and Reaſon be done ; nd 
yet theſe Words ſhew the King aſſented to 
what was reaſonable ; and —— ſo 
far it ought to have the Force of an Act of 


Parliament. 
Again, Rot. Parl. 21 E. 3. No 48. The 


Commons pray that whereas the Archbiſhops 
and Biſhops (it ſeems of both Provinces) had 
lately ordained a Conſtitution to give (or 
pay) Tithes of Underwood ſold only; whereas 
before theſe Days no Tithes were given 


(thereof) Now the People of Holy Church, . 


by Force of the ſaid Conſtitution, take and 
demand Tithes alſo of Groſs Wood, as well 
as of Underwood ſold, and not ſold, (here- 
in they extended their Claim with a Ven- 


geance, even beyond their own Conſtitution) 


againſt what they have uſed Time out of 
e ens os 
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Mind, to the great Damage of the Common 
Law: For which they pray Remedy, 

This Petition, inſtead of being anſwered 
by the King, as it ought, was only referred 
to the Archbiſhop of Canterbury and the 
other Biſhops, as appears by the Anſwer, 
viz. The Archbiſhop of Canterbury and other 


Fudges intheir Biſhops have anſwered, 'That ſuch Tithe is 


own Caſe. 


Chan-ery. 


* S-e 2 Dany. 
587. 


not demanded by Reaſon of the ſaid Con- 
ſtitution, but of Underwood. - 

And Rot. Parl. 25 E. 3. pars 2. No 1, 
The Commons prayed, That no Tithes 
ſhould be paid of Wood, but where it hath 
been uſed, and not of Groſs Wood. Anſwer. 
The King will adviſe. 

Alſo Rot. Parl. 43 E. 3. Ne 17. The 
Commons pray, That it be declared, in 
what Caſes Tithe of Wood or Underwood 
ought to be given of Right, in Places where 
it has not been given before theſe Days, 
And alſo, That it be put in certain, what 


Manner of Wood ought to be called Sylva 


Cædua. And that in Caſe any be impleaded 
in Court Chriſtian of Tithe of Wood, or 
Underwood, that a Prohibition be granted, 
and an Attachment thereon in Chancery, 
as well to the Judges as Parties, as is accuſ- 
tomed in other Caſes, without having a 
Conſultation. Anſwer, Let the Satute in 
this Caſe ordain'd be held and kept. But quer: 
what Statute is intended, for this was be- 
fore the Statute of Sylva cædua. Quere if 

18 E. 3. N 12. ante. 

And Rot. 45 E. 3. Ne 23. The Earl, 
Barons, Knights, and other of the Commons 
complain, That where they ſell their * Gras 

| Wood, 
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Wood, of the Age of twenty, thirty, or for- 
tyYears, or of greater Age, to Merchants, to 
the Profit of themſelves; and in Aid of the 
King in his Wars, yet Parſons and Vicars of 
Churches implead and trouble the ſaid Mer- 
chants in Court Chriſtian for the Tithes of 
the ſaid Wood, naming it by theſe Words, 
Sylua cedua; whereby they cannot ſel] their Sylva cxqua. 
Wood at the true Price, to the great Da- wm 
mage of them, and of the Realm, of which 
they pray the King and his Council to ap- 
ply a fir Remedy, and declare and inter- 
pret openly theſe Words, Sylva cedua'; as 
to the Intent of the Commons, Underwood 
is compriſed in theſe Words, and nor Trees 
of ſuch Age. Anſwer, Let there be a Pro- 
hibition granted, and an Attachment, as 
hath been uſed before theſe Days. See 
2 Danv. Abr. 587. 
And note; That upon this Petition the 
Statute de Sylva Cædua was made, 45 E. 3. Stat. 45 E.z. 
. 3. whereby it is ordained and eſtabliſhed, 5,8. = 
That a Prohibition in ſuch Caſe ſhall be“ dus. 
granted, and an Attachment, c. See F.N. 
B. 51. 2 Leon. 79. 
But it ſeems the Clergy uſed divers Shifts 
and Tricks to render this Statute void; and it 
ſeems it was declared void by the Spiritual 
Courts; for Rot. Parl. 47 E. 3. No 21. 
(i. e. at the next Parliament) All the Com- 
mons of the Realm pray, That as at the laſt 
Parliament held at Vincheſter, the Lords 
and Commons of the 'Land made their 
Complaint, That Parſons and Vicars of the 
Holy Church travailed them in Court Chriſ- 
tian, for the Tithes of great Wood, 4 
| 0 
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of the Age of twenty Vears and above, under 
Colour of this Word Sylva cædua, at their 
Requeſt it was ordained, That no Wood, 
which was or ſhould be of the Age of twen, 
ty Years or more ſhould be Tithable: And 
the Parſons of Holy Church intending ang 
contriving, that this Ordinance. ſhould nox 
Beeauſe, as I reſtrain them of their antient (unjuſt) In. 
'f conceive, the croachment, ſurmiſing, That this was ng 
| Clerey refus d affirmed for a Statute, they purſued in Court 
i ll their A ſent. Chriſtian, contrary to the Ordinance afore- 
| ſaid, to the great Damage of the People: 
1 That it would pleaſe the King to affirm the 
. | ſaid Ordinance for a Statute to endure for 
1 the Time to come; and that a ſpecial 
Prohibition upon the ſame Statute ſhould 
be made thereof in Chancery, forbidding 
thoſe in Court Chriſtian to hold Plea of Tithes 
of Wood of the Ape aforeſaid. Anſwer, 
Let there be ſuch a Prohibition granted, as 
hath been of antient Time. See 2 Dam. 
9 88. | 

kd : I have produced theſe Records not only 
F to prove the Incroachments of the Clergy 
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of thoſe Times in the Caſe of Tithes ; but 


wy alſo to ſhew how difficult it was to obtain 
Wl Relief in Chancery againſt their Incroach- 
7 ments; the then Chancellors being Eccleſi- 
aſticks, and conſequently too Partial to their 


1 ö own Order, as partly appears by the fol- 

Wi lowing Record relating to the ſame Mat- 
4 ter, V7%. 

Ws | Rot. Parl. 2 H. 4. No 29. The Commons 

| | | | in their Petition recite the ſaid Statute 45 


EZ. 3. c. 3. and ſay, That neee 
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the ſaid Statute, Parſons and Vicars claim | 
Tithes of all Manner of Wood, as before 
they were wont: Becauſe that Conſultations 
in ſuch Caſes have ſo eaſily been granted in Note. 
Chancery, by Colour of this Word Sylva Chancery. 
gedua: And therefore they pray, That the 
King would pleaſe to ordain, That no Con- 
ſultation be granted by theſe Words Sylve 
edna, if ſo it be, that the Wood of which 
Tithes are claimed be of the. Age of twen- 
ty Years, or more, at the Time of the cut- 
ting; and a Pain thereupon ordained in this 

eſent Parliament: An ſwer, Let it be done 
as hath been done before theſe Days. See 
2 Inſt. 642, 643. Plow. 470. 1 Roll. Abr. 
639. and the like in Effect is Rot. Parl. 
2 H. 5. pars 2 N 7. ib. 636, 


es Alſo Rot. Parl. 5 H. 4. No 66. The Com- 

7 mons pray, That whereas many of the 7he Clergy 

as Lieges of the King are often vexed and trou- extort Tithes 

v. bled by Parſons and Vicars of Holy Church, J d and 
by Citations and Cenſures of ſaid Holy — 

V Church, for Tithes of Stone and Hatt, work- 

y ed and drawn out of Quarries, of which no 

ut Tithes are (to be) paid: That he would. 

n pleaſe to grant, That if any Prohibition be 

- made in the Caſe, that no Conſultation be 

i granted to the contrary. This alſo ſhews 

ir the Practice of the then Chancellors to grant Chancellor, 

| Conſultations, or Cogniſance even of Things Sr. 

. not Tithable, to the Spiritual Court: And 


it alſo ſeems, That by the Chancellor and 


s Biſhops Means, the King gave the Anſwer 
of ſa aviſera, and denied Relief to the 

Commons upon this moſt juſt Petition. See 
: 1 Roll. Abr. 636, D. 4 | x 


The 
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Stat. 1 R. 2. The next Statute that occurs, touchin 
cap. 13. theſe Matters, after that of Sylva cædua ſu 
| pra, was that of 1 R. 2. c. 13. This wa; 
made by the Clergy's Influence; and a; 
See Degg 373- Sir S. Degg ſays, was for puniſhing of ſuch 
as indicted thoſe that ſued in the Spiritual 
Court for Subſtraction of Tithes, or compell'4 
them to deſiſt by Bonds, or otherwiſe. By 
= Law is now altogether obſolete. As 
allo, | 
Stat. 1 N. 2. Chap. 14. of the ſame Parliament, Biz. 
cap. 14. Vice © Jt is accorded, That at what Time any 
ante, P. 23. © Parſon of the Holy Church be drawn in 
© Plea in the Secular Court for his own Tithe; 
© taken by the Name of Goods taken away; 
© and he which is ſo drawn in Plea, maketh 
Special Arer- an Exception, or alledgeth, That the Sub. 
ment of Lay © ſtance and Suit of the Buſineſs is only up- 
Chace, on Tithes due of Right, and of Poſſeſſion, 
© to his Church, or to another his Benefice, 
© 'That in ſuch Caſe the general Averment 
© ſhall not be taken without ſhewing ſpecial 
ly, that the ſame was his Lay Chattle. 
Star, 21 UH. 8. After which we have no Statute about 
cap. 6. of Tithes, Offerings, or other Church Reve- 
Moriuaries. nues, till the Statute made 21 H. 8. c. 6. 
about Mortuaries, Ec. (Vide ant. chap. 4) 
But (as Mr. Watſon complains) this was 
made to the Prejudice, rather than the Ad- 
vantage of the Church, and at a Time when 
divers other Laws were made for leſſening 
the Power and Intereſt of the Clergy, and 
(as he ſays) abated the Reverence People 
had either for them, or the Cenſures of the 
Church, and occaſioned the following Act, 


VIZ 
I Stat. 
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Stat. 27 H. 8. c. 20. which recites: © For Stat. 27 H. 8. 
© as much as divers Numbers of evil diſpo- . 20. 4- 


© ſed Perſons, inhabiting in ſundry Coun- *, 
« ties, Cities, Towns and Places of this 
© Realm, having no Reſpect to their Duties 
© to Almighty God, but againſt Right and 
good Conſcience, having attempted to 
fubſtract and with-hold in ſome Places the 
Whole, and in ſome Places great Part of 
© their Tithes and Oblations, as well Per- 
© ſonal as Predial, due unto God and Holy 
Church, and purſuing ſuch their deteſt- 
© able Enormities and Injuries have attempt- 
ed in late Time paſt, to diſobey, contemn, 
© and deſpiſe the Proceſs, Laws and De- 
c crees of the Eccleſiaſtical Courts of this 
© Realm, in more temerous and large Man- 
© ner than before this Time hath been ſeen ; 
© For Reformation of which ſaid Injuries, 
© and for Unity and Peace to be preſerved 
© amongſt the King's Subjects of this Realm, 
© Our Sovereign Lord the King, being ſu- 
© preme Head on Earth, under God, of the 
© Church of England, willing the Spiritual 
© Rights and Duties of that Church to be 
© preſerved, continued and maintained, Hath 
* ordained and enafied by Authority of this 
© preſent Parliament, That every of his 
© Subjects of this Realm, England, Ireland, 
© Wales and Caleis, and Marches of the ſame 
© ſhall, according to the Eccleſiaſtical Laws 
© and Ordinances of his Church of England, 
© and after the laudable Uſes and Cuſtoms of 
© their Pariſh, or other Place where he 
© dwelleth or occupieth, yeild and pay his 
* Tithes and Offerings, and other Duties of 

Holy 


Tithes, &e. 
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© Holy Church; and that for ſuch Subſtrac. 


tions of any of the ſaid Tithes, Offerings, 


© or other Duties, the Parſon, Vicar, Cy. 
© rate, or other Party in that Behalf griey'd, 
© may, by due Proceſs of the King's Ecclef. 
© aftical Laws of the Church of England, 
© convent the Perſon or Perſons offending 
© before his Ordinary, or other competent 
© Fudge of this Realm, having Authori. 
© ty to hear and determine the Right of 
6 Tithes, and alſo to compel the ſame Per. 
© ſon or Perſons offending to do and yield 
© their ſaid Duties in that Behalf; and in 
© Caſe the Ordinary of the Dioceſe, or his 
« Commiſſary, or the Archdeacon, or his 
Official, or any other competent Judge 
© aforeſaid, for any Contempt, Contuma. 


© cy, Diſobedience, or other Miſdemeanor 


© of the Party Defendant, make Informati- 
© on and Requeſt to any of the King's moſt 
£ Honourable Council, or to the Juſtices of 
© Peace of the Shire where ſuch Offender 
© dwelleth, to aſſiſt and aid the ſame Ordi- 
© nary, Commiſſary, Archdeacon, Official or 
© Judge, to order or reform any ſuch Per- 
© ſon in any Caſe before rehearſed, That 
© then he of the King's ſaid Honourable 
© Council, or ſuch two Juſtices of the Peace, 
© whereof one to be of the Q#orum, to whom 


\ © ſuch Information or Requeſt ſhall be made, 


© ſhall have full Power and Authority, by 
© Virtue of this Act to attach, or cauſe to 
© be attached the Perſon or Perſons againſt 
© whom ſuch Information or Requeſt ſhall 
© be made, and to commit the ſame Perſon 
© or Perſons to Ward, there to remain with- 

| | out 
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© out Bail or Mainprize, *till that he, or 
they ſhall have found ſufficient Surety to be 


bound by Recogniſance, or otherwiſe, be- 
fore the King's ſaid Counſellor, or Juſtice 
© of Peace, or any other like Counſellor, 
© or Juſtice of Peace, to the Uſe of our 
© (aid Sovereign Lord the King, to give due 
Obedience to the Proceſs, Proceedings, 
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Pecrees and Sentences of the Eccleſiaſti- 
© cal Court of this Realm, wherein ſuch 


© Suit or Matter for the Premiſſes ſhall 
© depend or be: And, That every of the 
© King's ſaid Counſellors, or nene 
© the Peace, whereof one to be of the Ho- 
rum, as is aforeſaid, ſhall have full Power 
© and Authority, by Virtue of this Act, to 
© take, receive, and record Recognizances 
© and Obligations in any of the Cauſes 
© above written. 1 ESE. 
Provided, That this Act, nor any Thing 
* therein, ſhall not extend to any Inhabi- 
© tants of London, for, or concerning any 
© Manner of Tithe-Offering, or other Eccle- 
© ſiaſtical Duty grown and due to be paid 
© or yielden within the ſame City, becanſe 
there is another Order made for the Pay- 
© ment of Tithes, and other Duties within 
the ſaid City. CS 
Provided alſo, That every Perſon and 
© Perſons, being Party or Parties, to any 
* ſuch Suit, ſhall and may make, and have 
© his, and their lawful Action, Demand or 
* Proſecution, Appeals, Prohibitions, and all 
* other their lawful Defences and Reme- 
dies in every ſuch Suit, according to the 


* ſaid Eccleſiaſtical Laws, and the Laws and 
Y © Statutes 


Proviſo ſor 
London. 


Allo lawful 
Actions, De- 


fences, Ap- 


peals, Probi- 
bitions, &C. 
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Statutes of this Realm, in as ample and li- 
beral Manner and Form, as they or any of 
them might have had, if this Act had ne- 
ver been made, any thing in this Act à. 
it bove written notwithſtanding, | 
IN Fe further Provided alſo, Ec. That this Act for 
' making of Ec- © recovering of Tithes, ne any Thing there- 
cleſiaſtical in contained, ſhall take Force and Effect, 
Lows: but only until ſuch Time as the King's 
Highneſs, and ſuch other thirty-two Per. 
ſons which his Highneſs ſhall name and 
appoint for the making and eſtabliſhing of 
ſuch Laws, as his Highneſs ſhall affirm and 
ratify to be called The Eccleſiaſtical Laws 
: 7 the Church of England; and after the 
© {aid Laus fo ratified and affirmed as afore- 
© ſaid, that then the ſaid Tithes are to be 
© paid to every Eccleſiaſtical Perſon, accor- 
ding to ſuch Laws, and not otherwiſe, 
This Ad fill But note; although ſuch a Body of Laws 
in Force. were drawn up accordingly, and are publiſh. 
ed under the Title of Reformatio Legum Ec. 
cleſiaſticarum, Ec. yet for that they were not 
affirmed or ratified by the King as this Act 
directs, they were never received as Laws, 
and conſequently the ſaid Act of 27 H. 8. 
continues {till in Force. And it is likewiſe 
confirmed by the Stat. 1 & 2 Ed. 6. c. 13. 
vide pofr. pag. 334. — 

oh; "6x That this Act extends 
to all Sorts of Tithes, Offerings, Oc. Per- 

ſonal and Mix'd, as well as Predial. 
Single Value, 2. That he that will have the Penefit of 
poſt. 336. this Law, muſt ſue for the ſingle Value on- 
ly, and not for the double Value, as upon 
2 Ed. 6. 
7.8 RH. 3, Tit . 
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3. That the Plaintiff in the Eccleſiaſtical 
Court may proceed upon this Act, for Con- 
tempt, Contumacy or Miſdemeanour, as 
well before as after Sentence. 

That the Security taken upon this Act, 

may be as well by Bond as by Recogni- 
zance. 
5. That the Tithes, and other Church 
Duties are to be paid according to the Ec- 
dleſiaſtical Laws, and the laudable Cuſtoms 
and Uſages of the Place. ( Very cautious!) 

6. The Suit is to be before ſuch Judge as Note. 
hath Juriſdiction of the Cauſe, z. e. either 
Spiritual or Temporal. So that it creates or 
cularges no Furiſdiction. 

After which Statute (ſays Mr. Natſon) 
upon the Diſſolution of Abbies, Tithes came 
to the King, and from him to divers Lay- 
men, who by Courſe of the Eccleſiaſtical 
Laws could not ſue for them in the Eccle- 
ſiaſtical Courts. And having at that Time no 
Remedy for them in the Temporal Courts, 
(a Miſtake, as I have ſhewn) the following 
Act of 37 II. 8. was made tor their Relief. 


© Whereas divers and many Perſons, in- 32 H. 8. c.. 


© habiting in ſundry Countries and Placcs of Preamble. 
* this Realm, and other the King's Do- 
* minions, not regarding their Puties to 
* Almighty God, and to the King our So- 
* yereign Lord, but in few Years paſt 
more contemptuouſly and commonly pre- 
* ſuming to offend and infringe the good 
© and wholeſome Laws of this Realm, and 
© gracious Commandments of our ſaid So- 
* vereign Lord, than in Times paſt have 
© been ſeen or known, have not letten to 
"Fl £ ſubſtract 
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Tithes to be 
eſfe:tually ſet 


ſubſtract and withdraw the lawful and ac. 
© cuſtomed Tithes of Corn, Hay, Paſtu. 
© rages and other Sort of Tithes and Obla. 
tions commonly due to the Owners, Pro. 
< prietaries and Poſſeſſors of the Parſona 
Vicarages, and other Eccleſiaſtical Places 
© of and within the ſaid Realm and Domi. 
© nions, being the more encouraged ther 
for that divers of the King's Subjects be. 
ing Lay Perſons, having Parſonages, vi. 
© carages and Tithes to them and their 
© Heirs, or to them and to the Heirs of 
© their Bodies lawfully begotten, or for 
© Term of Life or Years, cannot by the 
© Order and Courſe of the Eccle ſiaſtica 
Laus of this Realm, ſue in any Eccleſia. 
© tical Court for the wrongful with-holdin 
© and detaining of the ſaid Tithes and other 
© Duties, nor cannot by the Order of the 
© Common Laws of this Realm have any 
© due Remedy againſt any Perſon or Per. 
* ſons, their Heirs or Aſſigns, that wrong- 
© fully detaineth or with-holdeth the ſame. 
© By Occaſion whereof, much Controverſy, 
© Suit, Variance and Diſcord is like to in- 
© ſurge and enſue among the King's Sub- 
c jects, to the great Detriment, Damage 
© and Decay of many of them, if conveni- 
© ent and ſpeedy Remedy therefore be not 
© had and provided. | | 
© Wherefore it is ordained and enacted by 
© our ſaid Sovereign Lord the King, and with 
© the Aſſent of the Lords Spiritual and Tem- 
© poral, and the Commons in this preſent 
Parliament aſſembled, and by the Authori- 
© ry of the ſame, That all and ſingular Per- 
2 6 {ons 
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© ſons of this his ſaid Realm, or other his 
© Dominions, of what Eſtate, Degree or 
© Condition ſoever he or they be, ſhall 
© fully, truly and 1 divide, ſet 
© out, yield or pay all and ſingular Tithes 
© and Offerings aforeſaid, according to the 
« lawful Cuſtoms and Uſages of the Pariſhes 
© and Places where ſuch Tithes or Duties 
© ſhall grow, ariſe, come or be due. And in 
«© Caſe that it ſhall happen any Perſon or 
© Perſons, of his or their ungodly or per- 
© verſe Will and Mind, to detain and with- 
© hold any of the ſaid Tithes or Offerings, 
© or any Part or Parcel thereof; then the 
© Perſon or Perſons being Eccleſiaſtical or 
© Lay Perſon, having cauſe to demand or 
© have the ſaid Tithes or Offerings, being 
© thereby wronged or grieved, ſhall and may 
© convent the Perſon or Perſons ſo offend- 


ing before the Ordinary, his Commiſſary, 


© or other competent Miniſter or lawful 
© Tudge, having the Parties or their lawful 
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© Procurators before him or them, ſhall and and recorey- 
© may, by Virtue of this Act, proceed to bs 2 the 


© the Examination, Hearing and Determi- 24 


nation of every ſuch Cauſe or Matter, 
* ordinarily or ſummarily, according to the 
© Courſe and Proceſs of the ſaid Eccleſiaſti- 
* cal Laws ; and thereupon may give Sen- 


: tence accordingly. 
And in Caſe any of the Parties for any 


* Cauſe or Matter concerning that Suit, = ſecured 


* do appeal from the Sentence, Order and peal. 


* definitive Judgment of the ſaid Ordinary 
* or other competent Judge, as is aforeſaid, 


* then the ſame Judge, by Virtue of this 
KI Act, 


aws, &c. 


(2.) 
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Act, forthwith upon ſuch Appellation 
made, ſhall adjudge to the other Part 
the reaſonable Coſts of his Suit therein be- 
fore expended, and ſhall compel the ſame 
Farty Appellant, to ſatisfy and pay the 
ſame Coſts ſo adjudged by compulſory 


Eccleſiaſtical, taking Surety of the other 
Party to whom ſuch Coſts ſhall be adjudy. 
ed and paid, to reſtore the ſame Coſts to 
the Appellant, if afterward the principal 
Cauſe on that Suit of Appeal ſhall be ad. 
judged againſt the ſame Party to whom 
the ſaid Coſts ſhall be yielden. And ſo 
every ordinary and competent Judge Ec. 
cleſiaſtical, by Virtue of this Act, ſhall ad- 
judge Coſts to the Party upon every Ap- 
peal ro be made in any Suit or Cauſe of 
Subſtraction or Detention of any Tithes 
or Offerings, or in any other Suit to be 
made for or concerning the Duty of ſuch 
Tithes or Offerings. | 
© And further, be it enacted, by the Au- 
© thority aforeſaid, That if any Perſon or 
© Perſons, after ſuch Sentence definitive gi. 
ven againſt them, obſtinately and wilful- 
© ly refuſe for to pay their Tithes, or ſuch 
sums of Money ſo adjudg'd, wherein they 
— 

c 

. 

c 

. 
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he condemned for the ſame, that then 
two Juſtices of the Peace for the ſame 
Shire, whereof one to be of the Quorum, 
ſhall have Authority by this Act, upon In- 
formation, Certificate or Complaint to 
© them made by Writing, by the ſaid Eccle- 
© fiaſtical Judge that gave the ſame Sen- 


© rence, to cauſe the ſame Party ſo refuſing 
to 


Proceſs and Cenſures of the ſaid Laws 
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© to be attached and committed to the next 
© Gaol, and there to remain without Bail 
© or Mainprize, till he or they ſhall have 
found ſufficient Sureties to be bound by 
+ Recognizance, or otherwiſe, before the 
« fame Juſtices, to the Uſe of our Sove- 
© reign Lord the King, to perform the ſaid 
definitive Sentence and Judgment. | 
© Provided always, and be it enacted by (4 
© the Authority aforeſaid, That no Perſon Perſons, & c. 
© or Perſons ſhall be ſued, or otherwiſe com- charged. 
© pelled to yield, give or pay any Manner 
© of Tithes, for any Manors, Lands, Tene- 
ments or other Hereditaments, which by 
the Laws or Statutes of this Realm are 
* diſcharged from, or not chargeable with 
© the Payment of any ſuch Tithes. 
© Provided alſo, Ec. That this Act, nor Proviſo for 
* any Thing therein contained, ſhall in any {»hatitanrs is 
{ wiſe bind the Inhabitants of the City of London. 
London, and Suburbs of the ſame, for to 
* pay their Tithes and Offerings within the 
* ſame City and Suburbs, otherwiſe than 
* they ought or ſhould have done before the 
* making of this Act, any Thing herein to 
* the contrary notwithſtanding. 
© And further enacted, Sg. That in all Remedy in the 
* Caſes where any Perſon or Perſons which ___ 
4 : s forPer- 
now have, or which hercafter ſhall have es Alſeiſed, 
* any Eſtate of Inheritance, Freehold, Term, &c. _ 
Right or Intereſt, of, in or to any Par- 
* ſonage, Vicarage, Portion, Penſion, Tithes, 
© Oblations or other Ecclefiaſtical or Spiri- 
* tual Profit, which now be, or which here- 
* after ſhall be made Temporal, or admitted 
* to be, abide and go to, or in Temporal 
Y4 * Hands, 
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© Hands, and Lay Uſes, and Profits, by the 
© Law and Statutes of this Realm, ſhall here. 
© after fortune to be diſſeiſed, deforced, 
© wrong'd or otherwiſe keptor put from their 
© lawful Inheritance, Eſtate, Seiſin, Poſſeſſion, 
© Occupation, Term, Right or Intereſt of, 
© in or to the ſame, or of, in or to any 
© Parcel thereof, by any other Perſon cr 
© Perſons, claiming or pretending to have 
© Intereſt or Title, in or to the ſame, That 
© then in all and every ſuch Caſe or Caſes, 
© the Perſon or Perſons ſo diſſeiſed, defor- 
© ced or wrongfully kept, or put from his 
© or their Right or Poſſeſſion, as is afore 
© rehearſed, their Heirs, Wives and ſuch 
© other to whom ſuch Injury and Wrong 
© ſhall be done or committed, ſhall and may 
© have their Remedy in the King's Tem- 


© poral Courts, or other Temporal Courts, 


© as the Caſe ſhall require, for the Recovery, 
getting or obtaining of ſuch Inheritance, 
© Eſtate, Freehold, Seiſin, Poſſeſſion, Term, 
© Right or Intereſt, by Writs Original of 
© Pracipe quod reddat, Aſſiſe of Novel Diſ- 
6 ſeiſin, Mortdanceſtor, Quod ei deforceat, 
© Writs of Dower, or other Writs original, 
© as the Caſe ſhall require, to be deviſed and 
© granted in the King's Court of Chancery, 
© of every ſuch Parſonage, Vicarage, Por- 
© tion, Penſion or other Profit called Eccleſi- 
© aftical or Spiritual, ſo to be demanded, 
© according to the Nature and Cauſe of the 
© Suit thereof, in like Manner and Form, 
© as they ſhould, ought, or might have had 
© of or for Lands, 'Tenements, or other He- 
© reditaments, in ſuch Manner to be de- 
| 6 manded, 
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© manded ; and that Writs of Covenant, and 
other Writs for Fines to be levied, and all 
other Aſſurances to be had, made or con- 

« yveyed (conceived) of any ſuch Parſonage, 
« Vicarage, Portion, Penſion, or other Pro- 
« fit, called Eccleſiaſtical or Spiritual, as is 
« aforeſaid, ſhall be hereafter deviſed and 
« pranted in the ſaid Chancery, according as 
© hath been uſed for Fines to be levied, and 
© Aſſurances to be had or made, or convey- 
© ed (conceived) of Lands, Tenements, or 
© other Hereditaments: And that all Judg- 
© ments to be given upon any of the ſaid 
© Writs original, ſo to be deviſed, or grant- 
© ed of or for any of the Premiſſes, or any of 
© them, and all Fines to be levied and ac- 
© knowledg'd in any of theKing's ſaid Courts 
© thereof, ſhall be of like Force and Effect 
© in the Law to all Intents and Purpoſes, 
© as Judgments given, and Fines levied of 
© Lands, Tenements and Hereditaments, in 
© the ſame Courts upon Writs original, 
© therefore duly purſued and proſecuted, 
© albeit no ſuch Forms of Writs original 
© out of the ſaid Court of Chancery have 
* heretofore proceeded, or been awarded. 

© Provided always, That this laſt Act Remedy a- 
© ſhall not extend, nor be expounded, to £ — the 
give any Remedy, Cauſe of Action or — 4 
* Suit in the Courts Temporal, againſt any Spiritual 
© Perſon or Perſons, which ſhall refuſe or Courts, = 
* deny to ſet out his or theirTithes, or which 
© ſhall detain, with-hold, or refuſe to pay 
his Tithes or Offerings, or any Parcel 
© thereof: But that in all ſuch Caſes, the 
* Perſon or Party, being Eccleſiaſtical ot 
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© Lay Perſon, having Cauſe to demand or 
© have the ſaid Titnes or Offerings, and 


© thereby wronged, or grieved, ſhall take 
c and have their Remedy for their ſaid 


Tithes or Offerings, in every ſuch Caſe, 
in the Spiritual Courts, according to the 
< Ordinance in the firſt Part of this Ad 
© mentioned, and not otherwiſe, any thi 
© herein expreſſed to the contrary thereof 
© notwithſtanding”. 

Note; upon this Act Sir S. Degg ob- 
ſerves, | 
| 1. That it appears by the Preamble to be 
principally deſigned for Relief of Lay In- 
propriators, who before this Act were not 
capacitated to ſue in the Spiritual Courts for 
the Subſtraction of Tithes, and were hard 
put to it to find any other Relief. 

2. Where by the former Act the Party 
for Contumacy, ic. might be compelled to 
give Security before Sentence. Now here- 
by, in the Caſe of Lay Impropriators, the 
Party cannot be compelled to give Security 
till after definitive Sentence. 

3. By this Statute, there muſt be two 
Sureties at the leaſt; but upon the former 
Act one Surety ſufficeth. 

4. The Security in this Act, as well as 
on the former, may be either by Bond, or 
by Recognizance. 

5. He that will ſue upon this Act, muſt 


ſue for the ſingle only, and not for the 


double Value, as upon 2 Ed. 6. See 
Hardr. 5. 


6. That 


lat 
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6. That this Act, as well as the former, 
extends to all manner of Tithes and Offer- 
ings. Quære & vide infra. 

7. That London is excepted out of this Act, 
as it was out of the former. 

$. That this only extends to cuſtomary 
Tithes, and not for Tithes due by Canon 
and Eccleſiaſtical Laws, 1 

9. That it only extends to ſuch as ſhall 
obſtinately and wilfully refuſe to perform 
the Sentence of the Eccleſiaſtical Judge, and 
for no other Contempt or Neglect. ä 

10. That this Act reſtrains the Suit (for 
not ſetting forth or detaining, Oc. of Tithes, 
Oc.) to the Eccleſiaſtical Courts; whereas 
otherwiſe an Action would have lain at 
Common Law. 

But divers Defects appearing in the above 
Statute, with reſpect to Lay Impropriators, 
they afterwards obtained a more effectual 
Law for their Purpoſe, vix. Stat. 1, 2 Ed. 6. 
cap. 13. of which hereafter. 
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Alſo Note; by my Lord Coke's Opinion, „ end, » 
1 iſt. 159. a. The above Statute does not Peyſtons, &c. 


only give Remedy in the Temporal Courts 
for Tithes, but alſo for Penſions, and other 
Eccleſiaſtical or Spiritual Profit, where the 
Lay Owner is diſſeiſed, deforced, wronged, 
or otherwiſe kept, or put from the ſame. 
See the Words in the Statute /#pra. Alſo 


for that Tithes, and other Eccleſiaſtical Du- 


ties, which came to the Crown by 27 H. 8. 
31H.8. 31 H. 8. & 1 Ed. 6. are by thoſe 
Statutes, and this of 32 H. 8. and 1&2 
Phil. and Mar. in the Hands of Laymen, 
now become meer Temporal Inheritances, 

and 
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and ſhall be Aſſets; Husbands ſhall be Te. 
nants by Curteſy, and Wives endow'd of 
them, and have other Incidents of Tempo. 
ral Inheritances; only by this Statute th 
ſtill retained this Eccleſiaſtical Quality, That 
the Owner might ſue for Subſtraction there. 
of in the Spiritual Court. 


Where a pro- And further Note; although by this Sta. 
hibirion as ro tute the Appellant ſhall pay Coſts of Suit 
Colts taxed. to the other Party, yet it has been ruled, 


That if Sentence be given in the Spiritual 
Court, and Coſts there taxed, and the De. 
fendant brings an Appeal, yet if the Suit 
did not appertain originally or properly to 
them, a Prohibition ſhall be awarded as well 
to the Coſts as to the principal Suit. For 
that the Statute is to take Place only when 
the Cauſe properly belongs to the Spiritual 
Court. Noy 137. 

And accordingly the Caſe was, A. Par- 
ſon of B. ſued for Tithes in the Spiritual 
Court; and C. the Rector of D. came in pro 
Intereſſe ſuo there, and ſaid, That the Lands, 
for which the Tithes are demanded, were 
within his Pariſh, upon which they were at 
Iſſue, and it being found for him, Sentence 
was accordingly given for him: A. Appeals, 
c. and pending the Appeal, Coſts were al- 


ſeſs'd againſt him in the firſt Court, accord- 


ing to this Statute, and Proceſs thereupon 
awarded. In this Caſe A. (becauſe the Iſſue 
was triable only at Common Law) brought 
a Prohibition to the firſt Court, from which 
he had appealed ; but becauſe no Suit was 
there depending, for that he had removed 


thence by Appeal, a Conſultation was a- 
| warded ; 
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warded; and held, that they might well 
proceed for the Coſts: But if he had not re- 
moved his Suit by Appeal, a Prohibiton 
had been maintainable for him as to the 
Coſts, as well as for the Principal, altho' he 
was Party to the Libel. See 3 Cro. 178. and 
1 Leon. 130. Tranſam's Cale. | 

So alſo, if any one be ſued or drawn in- Probibition if 
to the Spiritual Court for any Matter, con- 2 
trary to the ſaid Statute, a Prohibition lies, * 
as in White's Caſe, 3 Cro. 151. 

But ſee the Caſe of Machin verſ. Maultin, 2 _—_ 
Mich. 11 H. 3. in B. R. 5 Mod. 450. and — 
2 Salk. 549. where, in a Declaration on a moves inte 
Prohibition, the Caſe was, A. living in Not- another, &. 
tingbam within the Province of ork, there 
ſubſtracted Tithes, and then removes into 
Lincolnſhire within the Province of Canter- 
bury, and afterwards he happen'd to go to 
Jork, and was there ſued in the Court of 
the Archbiſhop for the ſaid Subſtraction, 
and obtained a Prohibition on the ſaid Stat. 

32 H. 8. for citing him out of the Dioceſe, 

&c. but after Debate, a Conſultation was a- 

warded. For that the Subſtraction of Tithes Saladin 
is Local, and muſt be ſued before the Ordi- ef Tithes is 
nary of the Place where the Wrong was Lal. 
done; but *tis otherwiſe in Caſes Tranſito- 

ry, ubi Forum ſequitur Reum ; and in this Caſe 

is was urged by the Counſel, That this is 

not a Citing out of the Dioceſe within the 

Statute ; becauſe the Dioceſe where he lived 

had not Juriſdiction ; and if he might not be 

cited in this Caſe, the Fact would be Re- 

medileſs and Diſpuniſhable. See Gods. 191. 


1 Rull. 


—— — — —_ 


33 
— 4 8 


2— —— 


hs S — 
4 — E 


D 
1 


_ = — = — n — ——— — —— — 
— — —— _— || KB , wum OS I . . OC < - — - 
— — ——_— 
—_— 1 
. . 5 WS . 
> Ys . — K * * 
3 
4 T \ 
= . 


— —— 


PRES — o- 
= SV CEA 


- — 
— —— — — 
a WW 2 


—— 

— *% . . 

—w——— 

© — — 999 
+ * - . 


RS — 
_ 
"WD af . . i 
—  - ” 
— — — 
> 


* a 


— 
— 
* 


* TT — 8 - 
— — 
— — — 


. 
— — — 


< 
noe —— * 
<P —— OT — 


1 
: — -.- "7 . 
„ _ 


2 I 
— 


_ 4 * 
23 — —— 


ene 


334 


Deſects of 2) 
and 32 H. 8. 


ſupplied by 2 


S3 Ed. 6. 


for Payment 


of Tithes, &c. 


The tewo laſt 


Ad sconfirm'd. 
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1 Roll. R. 328. 1 Cro. 97. 13 Co. 4. 2 Brown. 


12. 28. 2 Rol. R. 428. Winch. 5710. 3 Mod. 211, 

But divers Defects in the ſaid Statutes 
of 27 H. 8. c. 20. and 32 H. 8. c. 7. after ward: 
appearing ( eſpecially as to the Relief of 
Lay Impropriators, who were never fayoured 
in the Eccleſiaſtical Courts, ) a further Pro. 
viſion. was made for Regulating and Enfor. 
cing the Payment of Tithes, Cc. by Stat, 2 
& 3 E4d.6. c. 13. which recites, viz. - 

© Whereas in the Parliament holden at 
© Weſtminſter the 4th Day of February, in 
the 27th Year of the Reign of the late 
King, of moſt famous Memory, King H 
the 8th, there was an Act made concern- 
ing the Payment of Tithes Predial and 
Perſonal: And alſo in another Parliament 
holden at Neſiminſter the 24th Day of 7i- 
ly, in the 32d Year of the Reign of the 
ſaid King II. the 8th, another Act was 
made concerning the true Payment of 
Tithes and Offerings: In which ſeveral 
Acts, many and divers Things be omit- 
ted, and left out, which were convenient, 
and very neceſſary to be added to the 
ſame: In Conſideration whereof, and to 
the Intent the ſaid Tithes may be hereaf- 
ter truely paid, according to the Mind of 
the Makers of the ſaid Acts, Be it Or- 
dained and Enadled by, Ec. That not only 
the ſaid Acts made in the ſaid 27 and 32 
Years of the Reign of the ſaid King H.8. 
concerning the true Payment of Tithes, 
And every Article and Branch therein con- 
tained, ſhall abide and ſtand in their full 


© Strength and Virtue; But alſo be it - 
6 ther 
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ther Enacted, by the Authority of this Tithes to be 


: | t out, with 
« preſent Parliament, That every of the ſom 


King's Subjects ſhall from henceforth truly 2 t cari- 


and juſtly,,, without Fraud or Guile, di- ed away. 

© vide, ſet out, yield, and pay all manner 

© of their Predial Tithes in their proper. 

Kind, as they riſe and happen in ſuch. 

Manner and Form, as hath ot Right been 

yielded, and paid within forty Years next 

© before the making of this Act, or of 

© Right or Cuſtom ought to have been paid: On Firſ-iture 
And that no Perſon ſhall from henceforth Cſtom con- 


© take, or carry away any ſuch, or like Tithes, 8 oy 


© which have been yielded or paid within of treble Values 


© the ſaid forty Years, or of Right ought to 

© have been paid in the Place, or Places 

© tithable of the ſame, before he hath juſtly 

« divided, or ſet forth for the Tithes there- 

© of, the tenth Part of the ſame, or other- 

© wiſe agreed for the {ame Tithes with the 

© Parſon, Vicar, or other Owner, Proprie- 

© tor, or Farmer of the ſame Tithes, under 

© the Pain of. Forſeiture of treble Value of 
the Tithes ſo taken and carried away. 

And be it alſo Enacted by the Autho- Liberty to ſee 

* rity aforeſaid, That at all Times, whenſo- e Tithesſet 
© ever, and as often as the ſaid Predial 
* Tithes ſhall be due, at the Tithing Time 
* of the ſame, it is to be lawful to every Par- 

* ty to whom any of the Tithes ought to be 

* paid, or his Deputy, or Servant, to view, 

* and ſee their ſaid Tithes to be juſtly and 
truly ſet forth ſevered from the nine. 

* Parts, and the am quietly to take and 
carry away: And if any Perſon carry 
* away his Corn or Hay, or his other Pre- 
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Diſtarbors, ie 6 dial Tithes, before the Tithe thereof he 


22 & Coſts. 


Double Value. 
Ante 322. 


Note, 


6 ſet forth, or willingly withdraw his Tithe, 
5 of the ſame, or of ſuch other Thing 
© whereof Predial Tithes ought to be paid, 
© or do ſtop, or let the Parſon, Vicar, Pro. 
< prietor, Owner, or other their Deputies or 
c Fermers to view, take and carry away 
© their Tithes, as is aboveſaid, by Reaſon 
© whereof the ſaid Tithe or Tenth is loſt, 
© impaired, or hurt, that then upon due 
© Proof thereof made before the Spiritual 
Jud Res or any other Fudge to whom herets. 
© fore he might have made Complaint, the 
© Party ſo carrying away, withdrawing, let. 
© ting or ſtopping, ſhall pay the double Va 
© lue of the Tenths or Tithe ſo taken, loſt, 


withdrawn, or carried away, over and 


© beſides the Coſts, Charges and Expences 
© of the Suit in the ſame. The ſame to be 
© recovered before the Eccleſiaſtical Judge, 
© according to the King's Eccleſiaſtical Laws. 

Note; this Paragraph, as to the dull. 
Value, extends only to Predial Tithes, as Corn, 
Hay, Wood, Flax, Hemp, Fruit, &c. but « 
for mixt and perſonal Tithes, there is a Provi- 
ſion afterwards in this AF. Vide ante Cap. 
3 and 4. 

There is alſo another Proviſo therein (as 
there is in the former Act,) which reſtrain 
all Stits for Subſtra#ion of Titbes to be ſued in 
the Eccleſiaſtical Court; and that it ſhall nit 
be lawful to ſue any With-holder of Tithes, Ol- 
ventions, &c. in any other Court ; and that if 
the Eccleſiaſtical Fudge ſhall give Sentence, no 
Prohibition or Appeal depending, andthe 
Party db not obey the Sentence, That then ſucb 
Judge. 
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of forty Days next after the Publication there- 
of in the Pariſh Church of the Place or Pariſh 
where the Party excommunicated is Dwelling or 
moſt abiding, then the Fudge Eccleſiaſtical may 
certify the King in Chancery, and require Pro- 
ceſs of Excommunicato capiendo. | 
Note; this Clauſe extends to all manner 
of Tithes, Offerings, Qbventions, and other 
Church Profits, but gives no double Da- 
mages for them, as the Clauſe /#pra does in 
the Caſe of Predial Tithes: After which 
follows this Clauſe in Reſtraint of Prohibi- 


tions, vi 2. 


ges may excommunicate the Party; and if Excommu- 
2 wilfully ſtand excommunicated by the Space action. 


That if any Party at any Time hereaf- Probibitions 
© ter, for any Matter or Cauſe before re- !*fr4ined, 


© hearſed, limitted, or appointed by this 


Act to be ſued or determined in the King's 


© Eccleſiaſtical Court, or before the Eccle- 
© ftaſtical Judge, does ſue for any Prohibi- 
© tion in any of the King's Courts, where 
© Prohibitions before this Time have been 
© uſed to be granted, that then in every 
* ſuch Caſe the ſame Party, before any Pro- 
* hibition ſhall be granted to him, or them, 


© ſhall bring and deliver to the Hands of Copy of the 


* ſome of the Juſtices, Judges of the ſame 
Court where ſuch Party demanded Prohi- 
* bition, the very true Copy of the Libel 
depending in the Eccleſiaſtical Court, con- 
* cerning the Matter wherefore the Party 
© demandeth the Prohibition, ſubſcribed, or 
© marked with the Hand of the ſame Party; 
and under the —_ of the ſaid Libe] _ 


Libel to be 
delivered. 
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And the Sug- 
geſtion to be 
proved qwithin 


fix Months, or 


4 Conſultation, 
o th double 
Coſts 7 &c. 
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© be written the Suggeſtion wherefore the 
© Party ſo demandeth the ſaid Prohibition; 
© and in Caſe the ſaid Suggeſtion, by two 
© honeſt and ſufficient Witneſſes at the leaſt, 
© be not proved true in the Court, where 
© the ſaid Prohibition ſhall be ſo granted 
« within fix Months next following after the 
© ſaid Prohibition ſhall be ſo granted and 
awarded, That then the Party that is let. 
© ted or hindred of his, or their Suit in the 
Eccleſiaſtical Court by ſuch Prohibition, 
© ſhall upon his, or their Requeſt or Suit, 
< without delay have a Conſultation granted 
© jn the ſame Caſe, in the Court where the 
© ſaid Prohibition was granted, and ſhall al. 
© fo recover double Coſts and Damages a- 
«© painſt the Party that ſo purſued the aid 
Prohibition: The ſaid Coſts and Damages 
© to be affigned or aſſented (aſſeſſed) by the 
© Court where the ſaid Conſultation ſhall be 
© ſo granted ; for which Coſts and Dam 
© the Party, to whom they ſhall be awarded, 
© may have an Action of Debt by Bill, 
« Plaint, or Information, in any of the 
© King's Courts of Record, wherein the De- 
© fendant ſhall not wage his Law, nor have 


© any Eſſoin or Protection, &5c. 


But, notwithſtanding the Proviſious afore- 
ſaid, there are divers other Clauſes in the 
ſaid Act of 1 & 2 Ed. 6. which, ttis ſaid, 


have given Ground to many Prohibitions, 


Tithes for any Manors, Lands, Tenements, 


as among others theſe two Clauſes, vix. 
Wat no Perſon ſhall be ſued, or otherwiſe 


compelled to yield, give, or pay any Manner 
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or Hereditaments, which by the Laus and 
Statutes of this Realm, or by any 47 5 or 
Preſcription, are uot 1 with the Pay- 
went of ſuch Tithes, or that be diſcharged by 
any Compoſition Real. And, COS 
That the aforeſaid Clauſe, (in Reſtraint of 
Prohibitions) i uot extend ta give any 
Judge Eccleſiaſtical, any Furiſdictiou to hold 
lea of any Matter, Cauſe, or Thing repug- 


want to, or  againſs the Effet, Intent, or 


Meaning of the Statute of Weſtminſter the 
2d, Chap. 5. or the Statutes of Articuli Cleri, 
Circumſpecte agatis, Sylvz czduz, the Trea- 
tiſe De Regia | Prohibitione, or the Statute 
1 Ed. 3. c. 10. or auy of them; ar to bold Plea 
in any Matter wherein the King's Court ought 
to have Furiſdictiun, any thing therein cou- 
tained to the contrary notwithſtanding. 
And another Clauſe is added againſt Tithes 


of Marriage Goods in Wales, Ec. which ſee 


before in Chap. 4. and divers other Clauſes 
of this Statute in the ſeveral Parts of this 
Treatiſe. | 
Now, as the three laſt recited Statutes of 
21 H. 8. 32 H. 8. and 1&2 Ed. 6. are 
the grand Hinges upon which the Gates of 
Eecleſiaſtical Juriſdiction in Caſes of Tithes 
do turn and move (for I take the late Sta- 
tutes of 7 & 8 V z. and 1 Geo. 1. (of 
which hereafter) very much to derogate 
from what they call Spiritual Power) ſo we 
may obſerve a kind of Climax in the Order 
and Degrees of Puniſhment inflicted by each 
of thoſe Statutes. Ne acts 


2 2 1. By 


34⁰ 


Stat. 7 8 
W. 3. and 1 
Geo. 1. c. 6. 
vide poſt. 
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1. By the 2 H. 8. Proceſs for Contempt 
of their Authority is given before Sen- 
tence, but no Proviſion for Contempt, 
after Sentence. 

2. By 32 H. 8, Proceſs for Contempt i; 
given after a Definitive Sentence ; but 
obſerve the different manner of Pen- 
ning, Se. 

3. By this laſt of Ed. 6. a Writ of Ex. 
communicato capiendo is given, if the 
Party continues obſtinate forty Days 
after the Excommunication publiſhed, 


'Thus the Zeal of our Proteſtant Cler 
to Damn thoſe, who with-held the Church's 
Rights, became remarkably Eminent, &. 
And a Man would think here were as good 
Methods provided for Recovery of 'Tithes in 
the Eccleſiaſtical Court, as poſſibly could be 
contrived : But alas, all this could not ſe- 
cure thoſe Courts againſt frequent Inter- 
ruptions by Prohibitions, E9c. and therefore 
the Legiſlature thought fit by the Statute of 
188 Mz. and 1 Geo. 1. to transfer a Share 
of their Spiritual Power, in Caſes of Tithes, 
to his Majeſties Fuſtices of the Peace, as tric 
Promoters of the Church's Quict, 


CHAP. 


The Law ok Tithes, &c. 341 


CHA F. i. 


Of Remedies and Suits for Tithes 
in the Temporal Courts; and by 
what Means the Exorbitancies 
of the Eccleſiaſtical Courts were 
formerly reſtrained; with a _ 
ticular eu of Prohibi- 
tions and Conſultations, and the 
Incidents and Conſequents there- 
of, as Labels, Suggeſtions, Proofs, 
Verdids and fudgments; where- 
in Mr. W——'s Objections a- 
gainſt granting Prohibitions are 
conſidered, and the Caſes and 
Authorities for or againſt the 
Practice of the Common Law 
therein truly ſtated. 


7 the foregoing Chapter, we have ſhewn Zccl:ſafticat 
the Original and Progreſs of Eccleſiaſti- 7#riſdi#ion. 
cal Turiſdidhion, and how far that Juriſdic- 

tion in Caſes of Tithes hath been confirm- 

ed, enlarged or regulated by ſeveral Acts 

of ſucceſſive Parliaments, *till we came to 

that of 269 3 Ed. 6. c. 13. before- mentioned. 
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Erorbitant, We have alſo in Part (and only in Part) 
but r-ſtrained ſhewn the Practices of the Clergy and their 
by the Line Courts, in extending their Juriidien e- 
nel Carts, ts, i. g | ( 
ſpecially in Caſes of Tithes) beyond its due 
Limits, and the Neceſſity the 'Tempotal 
Courts lay under to reſtrain their Exorbi. 
tances and Encroachments, and that thiz 
was done chiefly by Writs of Iudicavit, and 
Right of Tithes at Common Law. 
foe Ways at Mr. Selden in his Hiſtory of Tithes, pax. 
Common Law. 422, reckons up five ſeveral Methods or 
Ways, whereby the Eccleſiaſtical Court; 
might be reſtrained at Common Law, and 
the Right of Tithes determined in the Tem- 
poral Courts, viz. 
1. By Probi- 1. By ordinary Prohibitions, of which we 
; Gitions. ſhall preſently diſcourſe. 
2. By Indica- 2. By Indicavits, and Right of Tithes; 
vits, &. of which ſee in the precedent Chapter. 
3. By Seire 50 By Scire Facias in Chancery, grounded 
Facias. either upon Letters Patent, Fines ot ſome 
other Matter of Record. &; Whereof Mr. 
Selden in his Hiſtory, pag. 439, Ec. gives 
ſeveral Inſtances; ſee alſo 2 Inf. 640. But 
this Method being reſtrained. by Stat. 18 
E. 3. c. J. I ſhall ſay no more thereof. 
4 By Man- 4. By Writs or Proceſs Mandatory, (i.. 
— By Mandamus, &c.) commanding the Pay- 
ment of Tithes to certain Perſons in parti- 
aur; of which * Selden, - tris hu 4 
ory, pag. „Oc. gives us ſome few In- 
N ba tete, Bas never been fre- 
quent, and now for a long Time altogether 
diſcontinued, I ſhall no farther meddle with. 
5. By Aion 5. By Action of Debt, Treſpaſs, Cafe, 


of oak Thee Sc. for Tithes, as a Temporal * 4 


Duty; and this ſeems to have been a Re- 
medy originally intended by the Common 
Law, for not ſetting out Tithes, or taking 
them away, Cc. though, by Reaſon of the 
controuling Power ofthe Eccleſiaſtical Courts, 
ſeldom put in Practice in former Times. 

And though the before recited Statutes of 2 
27 ll. 8. 32 H. 8. and 2 & g Ed. 6. have by ij Se 
Implication given the like Remedy for not 
paying Tithes, Sc. by Action in the Tem- 
al Courts, and thereby intended to re- 
vive the Common Law in that particular; 
yet it was long afterwards that that Reme- 
dy was revived, and put in Practice by the 
Temporal Courts. | | 

As to the Stat. 27 H. 8. ſee it recited be- 23 H. 8. 
fore, and note the particular Clauſe thereof, 
infra. | ow 
And by the Stat. 32 H. 8. it is Enacted, 3: H. 8. 
That in all Caſes where any Perſon then had, and 2 & 3 
or then after ſhould have any Eſtate of Inbe- „ 
ritance, Freehold, &c. in or to any Par ſonage, | 
Vicarage, Portion, Penſion, Tithes, Oblations, 
&c. which then were or then after ſhonld be 
made Temporal, or admitted to be, abide and 
go to or in Temporal Hands, and Lay Uſes, &c. 
ſoould then after be diſſeized, deforced, wrong- 
ed, or otherwiſe kept or put from their lawful 
Inheritance, Eſtate, Seizin, Poſſeſſion, Occu- 
pation, Term, Right or Intereſt of, iu or to the 
ſame, by any Perſon claiming or preteudidg to 
have Intereft or Title to the ſame, That then, 
and in every ſuch Caſe, &c. the Perſon ſo dif- 
ſeized, &c. and their Heirs, Wives, &c. ſhall 
and may have their Remedy in the King's Tem- 
poral Conrts, or other Temporal Courts, as the 

SS” Cafe 
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Tithes, a 
Wrone, and 
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Caſe, &c, 
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SubſtraFion of 


The Law of Tithes, &c. | 5 


Caſe ſhall require, for the recovering, &c. 
thereof, by Writs original of Quod ei defor. 
ceat, Præcipe quod reddat, Aſſize, &c. as 
the Caſe ſhall require. 

So that, ſince this Statute, the Caſe is put 
out of all Doubt, That for ſuch Tithes (the 
Right thereof being thereby declared a Lay 
Fee, and themſelves Lay Chattles) the ſame 
is now determinable at the Common Law; 
and that not only all Manner of Real Ac- 
tions therein mentioned, but alſo all Mixt 
and Ferſonal Actions, as the Caſe requires, 
(viz. Ejectment, 'Treſpaſs, Debt, Caſe, Gc.) 
may be had and brought thereupon. And 
this, in common Practice, is now done 
daily. 

And as to the Stat. 2 C3 Ed. 6. c. 13. Al- 
though it is ſaid by Sir S. Degg to be the 
firſt Law that ever gave the Temporal 
Courts Juriſdiction for the Parſon againſt 
his Pariſhioners, for Subſtraction of Tithes; 
yet I conceive, whoever will carefully at- 
tend to the Words of the Stat. 32 H. 8. in 
the Clauſe above-mentioned, can hardly be 
of the ſame Opinion; for ſurely a Subſtrac- 
tion of Tithes is a Wrong done to him who 
has a Right thereto, and conſequently falls 
directly within the Words of the ſaid Clauſe 
ſupra: For which Wrong, at leaſt an Action 
of the Caſe lay by the ſaid Statutes, as in 
other like Caſes it did by the Common 
Law. | 

Alſo note; after the ſaid Stat. 2 & 3 Ed. b. 
has confirmed the ſaid former Statutes of 
27 H. 8. and 32 H. 8. it Enacts, That every 
of the King's Subjes ſhall from thenceforth 

4 truly 


truly and juſtly, without Fraud or Guile, ſet out, 
yield and pay all Manner of their Predial 
Tithes, &c. in ſuch Manner and Form, as hath 
been of Right yielded and paid within forty 
Tears next before, &c. or of Right or Cuſtom 
onght, & c. and that no Perſon ſhall take or carry 
away ſuch or like Tithes, which bad been yielded 


or paid within the ſaid forty Tears, or of Right © 


ought, &c. in the Place or Places Tithable 9 
the ſame, before he hath juſtly divided or ſet 


forth for the Tithes thereof the Tenth Part of 


the ſame, or otherwiſe agreed with the Parſen 
for the ſame Tithes, &c. under the Pain of the 
Forfeiture of treble the Value of the Tithes ſo 
taken and carried away. og 


Now this Clauſe being compared with So Debt lies 


the like in the former Statute, penned al- 
moſt in the ſame Words for the Double Va- 
lie, and no Action having been brought 
thereon, might well occaſion ſome Men to 
doubt what the Meaning of the Parliament 
was, and whether they intended an Action 
ſhould lie in the Courts of Common Law for 
the ſaid treble Value. | 

And it muſt be confeſſed that it was at 


leaſt forty Years after the making of this 


latter Statute, i. e. 29 Eliz. (when almoſt 
all that were preſent when made, were dead) 
before the Blindneſs of even thoſe Times 
diſcovered, That an Action of Debt lay up 
on this Clauſe for treble Damages in th 


Courts at Common Law, though nod fil 


is generally admitted, and I ſee no Reaſon 
why it will not lie there, for double Dama- 
ges on the former Statute alſo. But ſee 
2 Inſt. 650. & infra. . * 
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Foe and 
Tithes them- 
[-lves Lay 
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Stat. 2 & 3 
Ld. 6. e. 13. 
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Caſe ſhall require, for the recovering, &c, 
thereof, by Writs original of Quod ei defor- 
ceat, Præcipe quod reddat, Af/ize, &c. as 
the Caſe ſhall require. 

So that, ſince this Statute, the Caſe is put 
out of all Doubt, That for ſuch Tithes (the 


Right thereof being thereby declared a Lay 


Fee, and themſelves Lay Chattles) the ſame 
is now determinable at the Common Law; 
and that not only all Manner of Real Ac- 
tions therein mentioned, but alſo all Mixt 
and Ferſonal Actions, as the Caſe requires, 
(zz. Ejectment, Treſpaſs, Debt, Caſe, Ec.) 
may be had and brought thereupon. And 
this, in common Practice, is now done 
daily. 

And as to the Stat. 2 3 Ed. 6. c. 13. Al- 
though it is ſaid by Sir S. Degg to be the 
firſt Law that ever gave the Temporal 
Courts Juriſdiction for the Parſon againſt 
his Pariſhioners, for Subſtraction of Tithes; 
yet I conceive, whoever will carefully at- 
tend to the Words of the Stat. 32 H. 8. in 
the Clauſe above-mentioned, can hardly be 
of the ſame Opinion; for ſurely a Subſtrac- 


- tion of Tithes is a Wrong done to him who 


has a Right thereto, and conſequently falls 
directly within the Words of the ſaid Clauſe 


Sabſirafion of ſupra.. For which Wrong, at leaſt an Action 


Titles, a 


Wrone, and 
at jonable in 


Cale, &c. 


of the Caſe lay by the ſaid Statutes, as in 
other like Caſes it did by the Common 
Law. | 


Alſo note; after the ſaid Stat. 2 & 3 Ed. 6. 


has confirmed the ſaid former Statutes of 


27 H. 8. and 32 H. 8. it Enacts, That every 
of the King's Subjedis ſhall from thenceforth 
4 truly 


The Law of Tithes, &c. 
truly and juſtly, without Fraud or Guile, ſet out, 
yield and pay all Manner of their Predial 
Tithes, &c. in ſuch Manner and Form, as hath 
been of Right yielded and paid within forty 
Tears next before, &c. or of Right or Cuſtom 
ought, &c. and that no Perſon ſhall take or carry 
away ſuch or like Tithes, which had been yielded 
or paid within the ſaid forty Tears, or of Right 
ovght, &c. in the Place or Places Tithable 0 
the ſame, before he hath juſtly divided or ſet 


forth for the Tithes thereof the Tenth Part of 


the ſame, or otherwiſe agreed with the Parſeu 


for the ſame Tithes, &c. under the Pain of the 


Forfeiture of treble the Value of the Tithes ſo 
taken and carried away. as | 
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Now this Clauſe being compared with S Debt lies 


moſt in the ſame Words for the Double Pa- 
lune, and no Action having been brought 
thereon, might well occaſion ſome Men to 
doubt what the Meaning of the Parliament 
was, and whether they intended an Action 
ſhould lie in the Courts of Common Law for 
the {aid treble Value. 

And it muſt be confeſſed that it was at 


leaſt forty Years after the making of this 


latter Statute, i. e. 29 Elix. (when almoſt 
all that were preſent when made, were dead) 
before the Blindneſs of even thoſe Times 
diſcovered, That an Action of Debt lay up- 
on this Clauſe for treble Damages in the 
Courts at Common Law, though now it 
is generally admitted, and I ſee no Reaſon 
why it will not lie there, for double Dama- 
ges on the former Statute alſo, But ſee 


2 Inſt. 650. & infra. 
f fi x, 


the like in the former Statute, penned al- te treble 


Value. © 
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Information in The firſt Caſe where an Action, Cc. was 


the Ex-beque? brought in the Temporal Courts for the 
= wm treble treble Value, - was that of the Queen and 
i Hood, Paſch. 29 Eliz. in Scaccario: Where 
in an Information by the Attorney General, 
againſt the Defendant, for not ſctting out 
Tithes, Sc. it was Reſolved by the Court, 
That an Action of Debt Jay at the Com- 
mon Law, for not ſetting forth of Tithes, 
(Note the Reaſon.) For whereſoever an Act 
of Parliament gives a Forfeiture againſt him 
that doth diſpoſſeſs, c. the Owner of his 
Property, as here he doth of his Tithes, 

there the Forfeiture is given to the Par 
grieved or diſpoſſeſſed; and (I add) may be 

ſued for at the Common Law. 

Adi of Since which Reſolution, Actions of Debt 
Debt, &c. in have been frequently brought in all the 
— Courts at Weſtminſter, by Parſons, Vicars, 
Proprietors, Owners and Farmers of Tithes, 
Laymen and Eccleſiaſticks, upon this Sta- 
tute. See Dier 171. Zelv. 126. File 122. 
1 Brownl. 86, 98, 100. Noy 63. 2 Cyo. 68. 
3 Cro. 621. Moor 911. 1 Roll. R. 13. 1 Venir. 
126. Cumberba. 283. 2 Salk. cum multis aliis. 
How Statutes And note; by a particular Clauſe in the 
27H. 8. and Stat, 2 H. 8. c. 20. it is provided, That eve- 
—— _ ry Perſon who is Party to any Suit (in the 
Eccleſraſtical Eccleſiaſtical Court ) ſhall and may make and 
Courts, have his lawful Action, Demand or Proſecn- 
tzon, Appeals, Probibitions, and all other their 
lawful Defences and Remedies in every ſuch 
Suit, according to the ſaid Eccleſiaſtical Laws, 
and the Laws and Staintes of this Realm, in 
as an ple and liberal Manner and Form as they 


might 


The Law of Tithes, &c. 


might have had, if this Ad bad never been 


ade, GC. 
And by the Stat. 2 & 3 Ed. 6. which con- 
firms the former, it is Enacted, Sc. That 


this Ad, nor any Thing therein contained, 


ſpall not extend to give any Miniſter or Fudge 


Eccleſiaſtical, any Furiſdictian to hold Plea of 
any Matter, Cauſe or Thing, being contrary or 
repugnant to or againſt the Effe#, Intent or 
Meaning of the Stat. Weſtminſter 2. c. 5. the 
Statutes Articuli Cleri, Circumſpecte Agatis, 
Sylvz ceduz, Cc. Vide ante; ne yet hold 
Plea in any Matter whereof the King's Conrts 
of Right onght to have Furiſdiction, &c. See 
the Ad ante. 


Which ſaid Clauſes, with others, have Probibitions 
grounded 
thereon. 


And note; Prohibitions are generally Genera! Rules 


given Ground to many Prohibitions. 


347 


granted upon the Grounds, and in the Caſes of Probib- 


following, viz. | 
Firſt, upon a Modus Decimandi, where the 
Defendant in the Spiritual Court ſuggeſts, 


That he and all thoſe whoſe Eſtate he hath 


tions. 


in the Lands, Ec. in which, Cc. have Time 6 


out of Mind paid ſo much yearly in Money, preſcription. 


or given ſome other Recompence in Satiſ- 
faction of all the Tithe Hay or Corn, Ec. 
This Manner of Tithing being by Preſcrip- 
tion, which is properly and only triable at 
Common Law, (whether pleaded in the 
Spiritual Court, or not pleaded ; or whether 
allowed, or not allowed, there as a good 
Plea) it is a good Ground of a Prohi- 
bition. 

What Preſcriptions and Modus Deti- 


mand; are good, or not, in ſuch Caſes, 
vide 


pd 
"4 
— — — ——— 
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vide ante; and ſee Hob. 42, 247, 286. 2 
Inſt. 6. 10. 2 Co. 44. Dyer 74. p. 49. & ſupra 


& infra. | 
Bounds of Pa- Secondly, If the Bounds of a Pariſh come 
rijhes. in Diſpute; as whether the Place where the 


Tithes do ariſe, be within this or that Pa- 
riſh; t his is a Matter triable by Jury, and 
therefore upon a Suggeſtion thereof, a Pro- 
hibition will be granted. See Ny 147. 7 Co. 
44. b. 2 Roll. Abr. 291. L. 1, Sc. Cro. El. 
. 10. 


Land; diſ- Thirdly, If Lands be ſuggeſted to be dif. 
hogs by charged of Tithes, by the Stat. 31 H. 8. or 


any other Statute, a Prohibition lies, becauſe 
it properly belongs to the Fudges of the Common 
Law to expound all Statutes, &c. and ſo if 
the Suggeſtion be grounded upon the Stat. 
2 Ed. 6. for Barren Grounds. See 2 Roll. 
Abr. 307. V. 13. 4 Co. 53. Porter verſ. Ro- 
cheſter, & ante. 

Suits for Fourthly, If one ſue in the Spiritual Courts 


— 4a for the Tithes of Things not Tithable- by 
g the Common Law, or for the Tithes of 
great Woods above twenty Years Growth, 
Sc. it is a Ground for a Prohibition. Vide 

| ant. Chap. 1, 3, 4, Ge. 
= ro _ Fifthly, If a Suit be in the Spiritual Court 
Common Law, for the taking and carrying away of Tithes, 


after they are ſet forth, and divided from 
the nine Parts, by the Pariſhioner, (unleſs 
the Suit be between two Eccleſiaſtical Per- 
ſons in their own. Rights) a Prohibition 
lies, becauſe it is Matter triable at Com- 
mon Law. 38 E. 3, 5. 2 Roll. Abr. 286. 
Ne. 4. | 


| Ax 1 h ly, 
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Sixthly, If the Spiritual Court will not ad- Irregular Pro- 
mit a legal Defence, as a Releaſe, an Ac- — 5 = 
cord with Satisfaction, or an Award, Ec. Cant, in ns 
or if the Spiritual Judge refuſe to admit admitting a 
the Defendant to traverſe the Plaintiff's Ti- Plea, or re- 
tle, as that he is not Parſon, Vicar, Ec. a Poſing ay 
Prohibition will be granted. But if the 3 
Defendant in the Spiritual Court, alledge 
ſuch Matter againſt the Plaintiff there, 
which is properly triable in that Court, as 
Simon y, Inceſt, c. in ſuch Caſe no Pro- 
hibition will be granted. Quzre & vide Cro. 

El. 228, 640. 2 Roll. Abr. 302. Quare 19, 
23, 24, V. 16. | 

Seventhly, If the Spiritual Court ſhall diſ- 

allow the Proof of the ſetting forth of the 
Tithes by one Witneſs, a Prohibition will 
be granted. See Cro. El. 666. 2 Roll. Abr. 
300. Quere 6, 8, 9. and 301, 14, 15, Moor 
gog. Hetl. 87. Sed 12 Co. 65. contr. And 
ſo, if they deny a Copy of the Libel, Oc. 
See 2 Salk. 553. and 6 Mod. 156. 

There are many more Caſes wherein Pro- Exceeding 
hibitions have been granted, (vide infra) and their Furiſ- 
indeed in all Caſes where thoſe Courts ex- e. 
ceed their Juriſdiftion, Prohibitions ſeem 
abſolutely neceſſary, to reduce them within 
their proper Bounds. 

In the 16 Facobi 1. A Modus being ſued Probibitions 
for in the Eccleſiaſtical Court, a Prohibition my the PO 
was granted, becauſe the Defendant there „ K. 
denied the Modus, and the Court there ſaid 
that the Modus Decimandi muſt be ſued for 
in the Eccleſiaſtical Court, as well as the 
very Tithe. 2 R. 3. 3.4. And if it be allow- 
ed between the Parties, they ſhall 3 
there; 


= 400, w Pa — 
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For Tithe of 
Fiſh, as due 


only by Cuſ- 
tom. 


Difference in 
Moduſſes. 


Where, after a 
C:ftom is tri- 
e1, the Spirt- 
tual Court 


5 may proceed. 
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there; but if the Cuſtom be denied, it muſt 
be tried at the Common Law; and if it be 
found for the Cuſtom, then a Conſultation 
muſt go; but otherwiſe the Prohibition 
ſtandeth. Hob. 245. 

And the like was reſolved by the Court 
of C. B. upon a Suit for a Modus of Tithes 
by the Shock, and not by the Sheaf, in 
Steward's Cale. Hill. 4 Car. 1. See No 
81. and Hetl. 133. 

In 3 Car. 1. when one libelled in the Ec- 
cleſiaſtical Court for Tithe of Fiſh (Which 
is due merely by Cuſtom, and not of Com- 
mon Right) and the Defendant pleaded, 
That Time out of Mind they had paid no 
Tithe of Fiſn. And a Prohibition being 
prayed, Richardſon replied, That it is mere- 
ly an accuſtomary Tithe, as Rabbits, Ge 
whereof no Tithes are due by the Law of 
the Land, c. See 1 Keb. 602. And the 
other Juſtices ſaid, That a Prohibition ſhall 
be granted, becauſe the Cuſtom ought to 
be tried by the Common Law. 

And in that Caſe a Difference was made 
between a Modus Decimaudi, (which is alſo 
cuſtomary) where the Cuſtom only makes 
the Duty, and where there is a Tithe pre- 
cedent Due, and that Modus converts it in- 
to another Duty, there no Prohibition ſhall 
be granted, but it ſhall be tried in the Eccle- 
fiaſtical Court, whether there be ſuch a A- 
dus Decimandi, or not; which Difference was 
agreed by Tuiſden, Juſt. Ec. 3 Keeb. 452. 

Bur if a Parſon libel for a Modus to pay 
3 d. and it is alledged, That the Modus is but 
for 2 d. although this is to be tried by the 

Common 
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Common Law, {o as to aſcertain what the 
Modus is, yet after the Cnſtom is ſo tried, 
they in the Spiritual Court may proceed up- 
on it. Hetl. 13. 

And ſo about 3 Car. 1. When a Modus 
to have 25. in the Pound' for every Houſe 
and Shop in the Town, was ſued for in the 
Spiritual Court, and .a Prohibition being 
prayed, the Court declared, That a Parſon 
may well ſue for a Modus Decimandi in the 
Eccleſiaſtical Court; but (per 
the Ch. Juſt.) if it be denied, they cannot 
proceed, becauſe they cannot try the Mat- 
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Jones and If the Modus 
be denied, the 
Stir taal 
Court annot 


ter of the Preſcription there; and if they cu, 


proceed, a Prohibition lies. 

But in that Caſe no Prohibition was grant- 
ed, becauſe the Defendant had anſwer'd, as 
to the Cuſtom, only thus: @uod non credit 
eſſe veram. Which (as Dadderidge ſaid) was 


no Denial of the Preſcription, for that ought 5% 10 be 
to be done by Way of direct Allegation : by direct Alle- 


O 


And Noy ſaid, That their Form of anſwer- gation. 


ing to Articles is (ut ſupra) with a Non- 
Credit, E9c. but if the Defendant there will 
deny the Preſcription, he ought to come 


here by Way of Allegation, and Jones ac- 


corded. See Latch. 210. 


So when the Parſon of B. in London libel- 17 


hy they can- 


led in the Spiritual Court upon a Cuſtom, ro try Caf 
That if a Pariſhioner of B. dies in B. and is toms, &c. 


carried and buried in another Pariſh in Lon- 
don, there ought to be given to the Parſon 
thereof, a Gown, a Pulpit-Cloth and a Pair 
of Gloves: It was held, That a Prohibiti- 
on lies to this Cuſtom, if it be denied, 
Lecauſe their Rules of Preſcription are va- 
riznt 
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riant from ours; and a Cuſtom may be 
made in a ſhorter Time, according to the 
| Canon Law, than is allowed by the Com- 
1 mon Law. 2 Roll Abr. 307. * 
. May try a And yet in the Caſe of Jacob and Dallom, 
31 riptve Paſ. 1 Anne in B. R. It was held by Hott 
— Ch. Juſt. That where a Man has a pre- 
FAlcriptive Right to a Seat in a Church, if he 
4s diſturbed therein, he may well ſue in the 
Spiritual Court to have his Poſſeſſion quiet- 
ed. See 2 Salk. 551. 5 Mod. 4.36. and 6 Mod, 
230. and note Het. 94. Noy 78. and 2 Jon. 
3. are there cited. 
But by the foregoing Caſes it appears, 
F — = 70 That generally a Parſon can only begin a 
7 cimand;, "Suit in the Eccleſiaſtical Court for a Modus, 
1 | but cannot purſue it, or recover any Thing 
there, unleſs his Adverſary will conſent to 
j it; for that a Cuſtom de modo Decimandi is 
| not of Eccleſiaſtical Juriſdiction or Cogni- 
F zance, that is, tho* a Modus may be ſued 
* for or demanded in that Court, yet they 
.m cannot try it there. 
= Poor whenever the Defendant there, ſhall, 
5 | by Way of Allegation, either deny the A- 
dus ſued for, or ſuggeſt another Modus, the 
KN | Eccleſiaſtical Judge is bound to ceaſe his 
[ Proceedings. * 
of | But we may here obſerve, That the firſt 
| of the. Caſes /upra, wherein the Power to 
try ſuch a Modus is denied to the Spiritual 
Courts, was in Michacimas Term, 14 Fac. 1. 
when Coke was Chief Juſtice ; but he bein 
'T ſoon after remoy'd by the King, (who muc 
| = favoured the Eccleſiaſtical Juriſdiction) and 
Montague placed in his Room, the contrary 
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was reſolved in on Newberry's. Caſe. See 
1 Roll. R. 420. and this was about ſeyen 
Years after the famed Debate before the © 

King and Council bet wixt the Spirituaband Qrzre. 
Temporal Judges, which is mentioned by I Debate 
my: Lord Coke and others. hate 17 
And note; one Point in that Debate was, „ ichien. 7 
Whether, when a Suit is begun in the Spiri? 

tual Court for Tithes in Kind, and a Mor 

dus Decimandi is thereon» ſuggeſted, by 

which the Lands are diſcharg'd, a Prohibi- 

tion lies to try the fame at Comtnon Law. 

and hereupon Mr. V. ſomewhat warmly, 

but irrationably, and untruly urges many 

Things on the Behalf of the Eccleſiaſtical 
JuriſdiQion on that Head, .. 

It ſeems (fays he) the Civilians had never . ... 61 
known, nor heard of Prohibitions, when a ; 17, 2 i 
Suit was begun there for a Modus ;:forrother- © 
wife they would not have ſaid as they did, 

That the Cuſtom e modo Decimaudi is of 
Eceleſiaſtical Juriſdiction and Conizance, . 
and was to be tried before the Ecclefafrical A noloricus pe- 
Judges, and argued from thence as from an 5 
unqueſtioned Ground or Principle. And — 2 
the Temporal Judges, if they had held and Gueftion. = 
adjudged the contrary before, would not 
have anſwer'd by Way of Conceſſion, as (ſays 
he) Coke reports they did, vir. That a Par- 4 groſs Mif- 
ſon, by Force of the Acts cited ſupra, might repre/eptatiog. 
well ſue (ere in what Court) pro modo 
Decimandi, and compel the Defendant to 
yield as well the Modus Decimandi, as if the 
Suit were for Tithes in Kind (in the Spiri- 
tual Court) and they only denied the Con- 
ſequence the Civilians would draw from 

Aa thence, 
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thence, ſay ing, That this did not prove, 
That if a Suit be for Tithes in Kind, which 
are extinct, and the Land diſcharged, that 
upon a Suggeſtion de modo Decimandi, a Pro- 
hibition did not lie: But rather they would 
have replied, (as the late Caſes are, and 
ſome ancient ones too) That a Cuſtum de mo- 
do Decimandi is not of Hecleſiaſtical Coni- 
z4nce ; and that, if they tried a Modus when 
it was there denied, a Prohibition would lie, 
And what, - (ſays he) the Judges did de. 
clare upon ſo ſolemn Occaſion, is much 
to be +depended upon in judging what the 
La then was; eſpecially when ſome of the 
Judges, who being eminent for their Learn- 
ing in the Law, and Knowledge of the 
Practice of their Courts, if Prohibitions 
had been uſually granted, and ought to be, 
could not but know thereof, and have gain- 
ſaid what was ſaid againſt the Intereſt of 
their Courts, and againſt the Opinion of 
others that did grant them, as Dodderilge 
and Croke in Hardin and Goſling's Caſe. 3 Bull. 
241. and Richardſon in Hetley 13. 

Nor, (lays he) may it be ſaid, That 
theſe Judges did by their Conceſſions only 
intend, That a Parſon by Force of the ſaid 
Acts might ſue pro modo Decimandi, but not 


Jie Fudge, prudently avoided coming to the Point, 
krowing they were not before a proper or impartial Fudge. 

An erroneous Concluſion, for Extrajudicial Opinions are 
f to be depended on. They knew the Rule Ne Reſponde 
In tanienti, &c. 

+ N. B. Thoſe Statutes were chiefly made fer the Be- 
nefit of Lay Patrons, and in ſuch Caſes gave Furiſdition 
to both Courts ; but the Superior, i. e. the King s Courts, 

had the Abpeal by Prohibition, &C. 
| 3 that 


>, 
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that the Judge ſhould proceed in the Suit, in 
Caſe the Modus ſhould be denied. For Firſt, 

It is granted by them, That the Statutes 
before cited in the ſeveral Clauſes, decla- 
ring, That all Manner of Tithes, and other 
Church Duties, ſhall be ſued for in the Ec- 
cleſiaſtical Courts do“ extend as well to a 
Modus Decimiandi, as to Tithes in Kind; and 
the Statute of 27 H. 8. ſaith, That Tithes 
fhall* be paid according to the laudable Uſages 
and Cuſtoms of the Pariſh ; and That for *fub= 
ftrad ing any of the ſaid Tithes; Offerings, or 


other Duties, the Parſom may not only convent 


the Offender before rhe Ordinary, hut alſo” roms 
pel him to yield the ſaid Duties, (that is, as 
the faid Judges expounded the ſaid Words) 
as well a Modus Decimandi, as Jithes in Kind. 
And with that, in Effeck, agrees the Statute 
32 H. 8. c. 7. So that What is enacted rhere- 
by + extends alſo, in their Judgmenits,” to 4 
Modus Decimandt, as well äs to Tithes in 
Kind; and it is plain it does ſo: For the 
Words thereof are, That all and ſingular the 
Tithes ſhall be paid according to the laws 
ful Cuſtoms and Uſages of the Pariſbes and 
ihe. where ſuch Tithes or Duties ſhall grow, 
ariſe, come, or be due, and that the Party 
grieved may convent the Perſon offending be- 
fore the Ordinary: And alſo (which comes 
cloſe to the Doubr) that in every ſuch Caſe 


e 


* But not to exclude the King Courts, there being no 
negative Words; and Proh'bitions (where the Suit in the 
Spiritual Court may be objected to) are Writs of Right. 

azre thoſe Statutes ante.) 

This varies from the Purpoſe, nor are the Clauſes fair- 
ly recited. 
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or Matter, or Suit, the ſame Ordinary, &c. 

* (as the Words are) ſpall or mq, by Virtue 

of this Att, proceed to the Examination, Hear. 

ing, and Determination of every ſuch Canſe, or 

Matter, ordinarily or ſummarily, according to 

the Courſe and Praceſs of the [aid Ecclefiafrical 

Laws, and thereupon may give Sentence accor- 

ding? And by the Statute 2 3 Ed. 6. It 

is {aid, as to all Manner of Predial Tithes, 

That they ſhall be paid in ſuch Manner, &c. 

as M. Cuſtom and of Right they ought to be paid, 

&c. Which he goes on to pervert, c. in like 

Manner; and then adds, - é; Y 

Cuſtoms, e. When a Parſon libelled in the Spiritual 
md in te Court for a Way, and it was ſuggeſted, 
den That the Libel ſet forth, That by the Cu- 
* _— ſtom of the County of Devon, when Grads 
is cut, and put into Graſs Cocks, the tenth 
2 Cock ought to be aſſigned to the Parſon for 
his Tithes, and that he might, by the Cuſtom, 
make it into Hay upon the Land of the 


5 Party, and that he was hindred by the De- 
*k fendant the Owner of the Land, of his Way 
. to come to make it into Hay; the Court 
1 adjudged, that no Prohibition did lie; for 
110 that it was only an Acceſſary to the Thing 

1 that is Spiritual; and Fitz. Natr. Brev. is, 

4 That the Parſon may have his Action on 
; | the Caſe for {ſuch Diſturbance. (Note, this 
+ proves it to be of Temporal Conuzance.) 

1 3 


* Note this, &c. and the Craft of the Parenibeſis in- 
ſtead of. or other Judge, &. Nor is any Notice taken 
of the Proviſion in this Statute for the Furiſdiction of the 
King's Courts. See the Statute ante, Chap. 8. 


* 


But 
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But in that Caſe it was alledged further 4n u 
for a Prohibition, That the Cuſtom of the 2 


County is, That the Parſon ſhall not make 


away preſently; and by this Libel in the 
Spiritual Court, they would alter the Cu- 
ſtom, which is to be tried at the Common 
Law: But notwithſtanding this, (ſays Mr. 
N.) the Court would not grant a Prohibi- 
tion. Reynolds v. Newberry, 1 Roll. R. 420. 

And no Wonder the Prohibition was de- 
nied in that Caſe; for the Counter-Cuſ- 
tom, which was alledged for the Prohibiti- 
on, appears to be contrary to common Right, 
and could not be ſupported without a Conſi- 
deration in Lieu thereof, which does not 


appear. 
And yet that Author urges this Caſe to 


prove, that when the Eccleſiaſtical Court M. W. A. 
hath Juriſdiction of the Principal, the Ac- en. 


ceſſory, though it be a Preſcription, may be 
there ſued for, and if denied, tried there; 
not conſidering, That the Cuſtom claimed 
in the Libel, was founded on Common 
Right, and that the Cuſtom urged for the 
Prohibition was contrary to common Right, 
and no Conſideration ſhewn to ſupport it. 
See 3 Cro. 843. | 
And of the ſame Nature is what he fur- 
ther urges, 0/2. That if a Snug be, which 
of two Ways is the uſual and accuſtomed 
Way for carrying away the Tithes, ir ſhall 
be tried in the Spiritual Court, as appears 
by Halſeys Caſe in Jones R. 230. for there 
it appeared by the Party's own ſhewing, 


that he would have precluded the Parſon 
Aa 3 from 


W round for a 
his Tithe-Hay upon the Land, but carry it Prohibition. 
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W. pag. 618. 


Circumſpec- 
te agatis. 
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from the Right Way, and that without any 
Conſideration. So that Mr. 's Conclufi. 
on is a plain un ſequitur. For he ſays 
thoſe Caſes prove, That a Preſcription, up- 
on which a Libel may be grounded in the 
Spiritual Court, may be alſo tried there; as 
whether the Defendant had ſtopt the Right 
Way, or which of the two Ways is the moſt 
uſual, Ec. For it appears in thoſe Caſes, 
the Temporal Courts had before determin'd 
the Queſtion'on the Party's own ſhewing, as 
atoreſaid, But he goes on for three Pages 
further thus: 

Beſides, in the Statute of Circumſpecte a- 
gatis 13 E. 1. it is determined, That ſeveral 
Things are merely Spiritual, and are to be 
demanded in the Spiritual Court ; and the 
Spiritual Judge ſhall have Power to take 
Knowledge thereof, notwithſtanding the 


| King's Prohibition, one Article of which 


Cuftems of 
Hlortuanes. 
ſ 


Penſions to 


Prelates, & Cc, 


Statute is, If a Parſon demand Mortuaries in 
a Place where a Mortuary hath been uſed to be 
given, &c. By Force of this Article, and be- 
fore the Stat. of 21 1.8. c. 6. If Doubt did 
ariſe whether there was a Cuſtom in a Place 
to have ſuch or ſuch Things for a Mortua- 
ry, this Cuſtom, ſays he, was triable in the 
Spiritual Court, and cites F. N. B. 51. and 
53. 10 H. 4. 2. 13 R. 1,2. F. Juriſd. 20. 
and Kelw. 110. b. 1 Co. 237. 1 Sid. 263. 
1 Kev.919, 2 Keb.835, $67. and 3 Keb. 55. 
Another Article is, That if a Prelate of a 
Church, or Patron, demands a Penſion due to 
him, all ſuch Demanas are to be made in the 


Spiritual Court, and accordingly it has been 


held, That tho' the Libel ſhews that tam per 


realem 


. -- 
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realem  Compoſitionem, quam per antiquam & 
laudabilem Conſuetudinem ipſe & Predeceſſores 
ſui babuerunt & habere couſue verunt aunnalem 
Penſimem, Ec. and ſo, as had been urged, 
the Penſion was demanded upon Temporal 
Grounds, v/z. Preſcription and Real Com- 

ofition ; yet Coke and the reſt of the Ju- 
ſtices held, That a Prohibition ought not to 
be granted. See Godbolt in the Calc of 
Sprat and Nicholſon and Collier's Caſe, 3 Cro. 
675. 11 H. 4. 85. E. N. B. 41. Popham 23. 
Noy 16. and 2 Cro. 217; and accordingly a 
Prohibition was denied ; for that a Penſion 
is a Spiritual Thing, recoverable in the Spi- 
ritual Court; and yet, ſays he, a Title to 
a Penſion, if ſuable at all in the Spiritual 
Court, muſt depend upon Preſcription ; and 
if denied, the Preſcription muſt be tried 
there before the Penſion can be reco- 
vered : But he admits, That upon a Moti- 
on for a Prohibition to the Spiritual Court 
in a Suit there for a Penſion, it was held by 
the Court, That the Law is according to 
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Ele4ion to ſue 
in the Spiritu- 
al or Tempo 
ral Courts. 


F. N. B. 51, B. (2, 41.) That if the Penſion 


be by Preſcription, it is in the Election of 
the Party to ſue for it in the Spiritual 
Court, as for a Penſion, or at Common Law, 
as for an Annuity. And it was further ſaid, 
That the Opinion of the Lord Coke, 2 Inf. 
491, 492. is not warranted by the Books by 
him there cited. But VMinabam and Twiſden, 
Juſtices, ſaid, That in the Time of King 

ames it was adjudged, 'That for a Penſion 


y Preſcription, Remedy ſhall be only at the Various Opini- 


Common Law : And therefore the Report- 


er makes a Quære of it, 1 Sid. 146. But after- 
Aa 4 wards 


ons and Reſo- 
lutions therein. 
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Note one Dif- 
Fculiy ariſes 


ab impoſſi- 
bili, i. e. 
Tbey cannot 
try by Fan, 
who only can 
determine 4 


Cuſtom . 


The Law of Tithes, EC; 
wards it was reſolved by Keeling and Twiſ- 
den Juſtices, T hat Penſions by Preſcription, 
may be ſued for in the Spiritual or Tempo- 
ral Court, at the Election of the Party; and 
although in the Caſe then before them, the 
Preſcription was denied ; yet they would 
not grant a Prohibition. See 2 Keh. 439. 
802. and Vert. 3. fr yet after all this, jr 
was held, That alttough a Suit may be in 
the Spiritual Court for a Penſion, by Pre- 
{cription ; yet if it be denied to be Time 
out of Mind, c. a Prohibition ſhall go, for 
that the Preſcription ſhall be tried by the 
Temporal Courts. See 1 Vent. 265. and 1h. 
120. 3 Keb. 522, (& ante, Chap. 8.) And 
ſecing (ſays he) That by the ſaid Statute 
Circumſp. agatis, Preſcriptions for Payment 
of Mortuarics and Penſions are triable and 
determinable in the Spiritual Courts, and this 
hath been owned afhd allowed by ſeveral 
Judgments in the Temporal Courts, and 
Opinions of the Judges; it will he difficult 
to apprehend the REMon why a Modus Deci- 
mandi may not be tried alſo in the Spiri- 
tual Court, eſpecially there being this Ar- 
ticle alſo in the ſaid Statute of Circumſp. aga- 
tis: That if a Parſon demand of his Pariſbi- 
oners, Oblations, or Tithes due and accuſtom— 
ed, the Spiritual Fudge fhall have Power to 
take Knowledge or Conuzance, notwithſtand- 
ing the King's Prohibition ; and as agree- 
ing herewith, he cites 13 Coke, the Caſe of 
Modus Decimandi, 2 Keb. 439. and Boz, and 


1 Penty. g. yet he afterwards confeſſes, that 


later Opinions of the King's Courts have 
been to the contrary ; and that wherever 
N . the 
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the Cuſtom has been denied, a Prohibition 
has gone. See 1 Ventr.120, 265, 174, 2 Koh, 
41. 3 Keb. 523, 527, 562. 

But after this he goes on to obſerve, That 
in the ſame Article concerning Tithes i 
thetſaid Statute, it is ordained, That if any 
Parſon ſues againſt another Parſon for Tithes, 
reater or ſmaller, ſo that the fourth Part of 
the Value of the Benefice be not demanded, the 
Spiritual Fudge ſhall haue Power to take 
Knowledge or Conuzance, notwithſtanding the 


King's Probibition; and herewith (ſays he) Between un 
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agrees 38 Ed. 3.6. where it is ſaid, if the Pau. 


Right of Tithes come in Debate between 
two Spiritual Perſons, Cc. as before p. 
the Eccleſiaſtical Court Thall have Juriſdic- 
tion, and to that End alſo quotes 13 C9.39. 
2 Roll. Ar. 308. Ne z. and Richardſon's 
ſaying, That the Books make a Doubt where 


the Suit is between the Servant of the Vi- Besmeen the 


car and the Parſon ;. but that it ſeemed to Vicar and tbe 
Parſon. 


to him to be all one. Hetley 60. 

So (ſays he) when a Vicar ſu'd for Tithes 
againſt aParſon appropriate (who was a Lay- 
man) in the Eccleſiaſtical Court for Tithes of 
Saffron, and alledged, That Time out of 
Mind the Vicars have had Tithes of Saffron 
within that Pariſh; and the Parſon pleaded, 
That he, and his Predeceſſors, had uſed to 
have Tithes of Hay and Corn of this Land 
till within forty Years laſt paſt, when it 
was ſowed with Saffron ; it was ſaid, That 
no Prohibition ſhall be granted to try this 
Cuſtom, but it ſhall be tried in the Spiritual 
Court; for that it is between the Parſon and 
the Vicar, although the Farmer was made 

Sa N Party 


p ona" = TS" ke adit | - 
— —— — — ky TD IST TOTES R >. - | . 
E * 
ay W. W W 
* 7 N 1 = IS” 1 es . 75 = br j * 
8 5 N * 1 3 


— — 
— 
o ©; 


0 1 
_ * 


DY 

ry. 

71 
Ls 

= 

& 


F : g 

362 The Law of Tithes, &c. 
| Party, for they may well Judge of it, and G, 
4 of the Compoſition: And that this very C 
| Point was adjudg'd between Hunt and Buſh tr 
} 30 El. and that the Party ſhould have a 80 
5 Conſultation. See Goldsb. 149. 2 Roll. Abr. P 
310. No 5. : 
1 hs Pa So when the Parſon of Great Takenhan G 
* claims a Per- brought an Action of Treſpaſs againſt the 1 

i tion of Tithes Parſon of Harmington, and the Queſtion 
| Pariſh. 5 was, If the Parſon of one Pariſh claim by 5 
| PO” Preſcription a Portion of Tithes out of the 0 
f Pariſh of another, whether the Spiritual ol 
it Court ſhall have Juriſdiction for the Trial t 
ir of it? The Opinion of the whole Court ; 
14 | was, that it ſhould, becauſe the Matter is t 
1 x betwixt two Spiritual Perſons, and concern- 0 
i ing the Right of Tithes. See 1 Leon. 59, f 
I 1 2 Roll. Abr. 310. No 2. See alſo 35 II. 6. d 
mer 39. and Bro. Furi/d. 3. where in "Treſpaſs e 
1 for Taking of Tithes, the Defendant claim'd s 
| | them as Parſon, and within his Pariſh ; and t 
" the Plaintiff preſcribed, that he, and his ( 
f | Predeceſſors, Vicars there, have had the t 
The Tithes of that Place Time out of Mind, Gs. 
1 And the Opinion of the Court was, that 1 
IX the Debate being between the Vicar and the 
1 Parſon, who are Spiritual Perſons, they may 
1 well try the Right of Tithes, and ouſt the | 

Bux, Temporal Courts of the Juriſdiction there- 

4 of. See alſo 6 Ed. 4.3. 22 E. 4. 23, 24. and 


31 H. 6. 11. between a Parſon and the Ser- 
5 vant of another Parſon, and 7 H. 5. 35. alſo 
4 35 H. 6. 39. b. between a Parſon and a Par- 
| ſon's Tenant, in Treſpaſs, where the Lay- 
| man ſet forth his Title as Tenant, and plead- 
Q. theſe Caſes, ed to the Juriſdiction of the Court; and by 
AS Gaſcoighy 
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Gaſcoign, the Suit ſhall be in the Spiritual 
Court, becauſe the Right of Tithes ſhall be 
tried only in the Spiritual Court betwixt 
Spiritual Perſons, (but in theſe Caſes one 
Party was a Layman ; ergo Quæ re) fee alſo 
2 Bulſt. 157. 2 Roll. Abr. 310. Ne 1, 2, 4,6. 
Godb. Gothan v. Cooper, 3 Cro. 136. 71, and 
306. 1 Leon 94. and 128. Noy 147, c. 
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And in regard, the Words of the ſaid Why Probibi- 
Statute, Circumſqeſte agatis, as to this Point 1 
only are, If any Parſon doth ſue againſt an- pt thy eh 
other Parſon for Tithes greater or ſmaller,/ (0 Spiritual Per- 


that the fourth Part, &c. ſupra.—and ſo on- ſons, W. 620. 


ly gives the Spiritual Court Cognizance of 
the Right of Tithes, and not of Preſcripti- 
ons expreſly ; and yet by the Judgments re- 
lating to this Matter, both ancient and mo- 
dern, the Spiritual Courts have been allow» 
ed to try and finally determine the Right of 
Tithes between Spiritual Perſons, though 
they ground their Titles upon Preſcription, 
(as fbr the moſt part they muſt) and ſo 
try the Preſcription. Yet my Lord Coke 
ſays, That the Reaſon why Prohibitions are 
not granted in Suits between Spiritual Per- 
ſons, as between Parſon and Vicar, is becauſe 
the Modus ſuggeſted to be paid, comes not 
in Queſtion, but only the Right of Tithes, 
to which of the Spiritual Perſons they do 
belong; ſee 2 Bulſtr. 158. But (ſays J.) 
other Words in the ſame Statute are, If 4 
Parſon demands of his Pariſhioners, Oblations 
or Tithes due and accuſtomed, (i. e. due either 
in Kind or by Cuſtom) the Spiritual Fudge 
ſhall have Power to take Knowledge, &c. and 


ſo ſeem more expreſly to give them Trial 
0 
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of a Cuſtom or Preſcription for Tithes, 
(viz. a Modus Decimandi) than the former 
Words do, which give the Trial of the 
Right of Tithes betwixt Spiritual Men to 
that Court. 

The Law ant Yet notwithſtanding all that is before 
Practise bere- ſaid, and all the Caſes cited by Mr. V to 
in me ſettled, the contrary, both the Law and Practice is 
8 Ariat now ſettled in this Point, viz. That if a 
where 4 Mo. Modus Decimandi be ſued for in the Eccle- 
dus is denied, ſiaſtical Courts, a Prohibition lies to ſtop 
and the Rea- the Trial of it there, if the Modus be de- 
fem thereof. nied. And the Reaſon given is, That this 
7 is done not for that the Spiritual Court 
. wants Juriſdiction, but in Regard of the 
f Notion their Law has of a Cuſtom, Ec. dif- 
| ferent from what our Law has, (and fo of 
| Preſcription) and ſeeing every Modus is due 
by Cuſtom, it is the Common Law only 
that can determine, what Time and Uſage 
with us, ſhall be ſufficient to create ſuch 


+ 4 G er nero * * * qr 
” _— * . 
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rr 


Cuſtom, which muſt be Time beyond all 1 
Memory to the contrary; whereas by their {c 
Law, ſometimes ten Years, and ſometimes of 
twenty, thirty or forty, they will adjudge 
ſufficient to create a Cuſtom. 3 Keb. 527. K 
Alſo Prohibitions in ſuch Caſes are not = 
granted, for that rhe Spiritual Court hath A 
not a Juriſdiction of the Matter, but in Re- 0 
ſpe& to the Trial of the Cuſtom in Queſ- - 
tion, which is to be by our Law only; and | 
if on the Trial it be found for the Modus, L 
the Proccedings ſhall go on in the Spiritual 3 
Court; and if found againſt the Modus, the ir 
Prohibition ſhall ſtand, © : 


But 
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But though it ſhould be granted, That a Os flows, 8 
Parſon. may ſue in the Eccleſiaſtical Court Pa 
for a Modus Decimandi originally, or for Di 10 
Money or other Thing payable by Cuſtom, t eriable a 
in Lieu of Tithes, or for Things not in their the Sin, 


Nature Tithable; and though it ſhould be 
admitted, That a Modus may be examined 
and determined there, when the Libel is 


grounded thereon ; (neither of which is 


true) yet if the Proprietor of the Tithes 
of a Pariſh ſues in the Spiritual Court for 
Tithes in Kind of Lands diſcharged there- 
of, by Preſcription, c. and the Defendant 
doth alledge the Cuſtom or Preſcription, De 
modo Decimandi, &c. in Bar; in ſuch Caſe, 


even the Civihans admit, That the Cuſtom 


or Preſcription ſhall not be tried and deter- 
mined before the Judge Eccleſiaſtical, but 
2. Prohibition lies to try the ſame at the 
Common Law; for that the Suit was not 
originally for a Modus, but for the Tithes 
in Kind of Lands, which by Modus or Pre- 
ſeription are diſcharged from the Payment 
of Tithes. 


And in ſuch Caſe, to ſue for 'Tithes in Þy z &; Ed. 
Kind is prohibited by this expreſs Proviſo, 6. e. 15. 


in the Stat. 2, 3 Ed. 6. viz. Provided al- 
ways, &c. That no Perſon ſhall be ſued, or 
otherwiſe compelled to yield, give or pay any 
Manner of Tithes for any Manors, Lands, 
Tenements or Hereditaments, which by the 
Laws and Statutes of this Realm, or by any 
Privili ge or Preſcription are not chargeable with 
the Payment if any ſuch Tithes, or that be diſ- 
charged by any Compoſition Real, &c, Vide 


ante, 
I And 
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of a Cuſtom or Preſcription for Tithes, 
1 (viz. a Modus Decimandi) than the former 

vt Words do, which give the Trial of the 
* Right of Tithes betwixt Spiritual Men to 
it that Court. 

5 Ne Law an! Yet notwithſtanding all that is before 

i Pratice bere- ſaid, and all the Caſes cited by Mr. V. to 


; — Mug now ſettled in this Point, viz. That if a 
| | ' here a Mo. Modus Decimandi be ſued for in the Eccle- 
dus is denied, ſiaſtical Courts, a Prohibition lies to ſtop 
and the Rea- the Trial of it there, if the Modus be de- 
Pe thereof. nied. And the Reaſon given is, That this 
. is done not for that the Spiritual Court 
l; wants Juriſdiction, but in Regard of the 
Notion their Law has of a Cuſtom, Ec. dif. 
ferent from what our Law has, (and fo of 
Preſcription) and ſeeing every Modus is due 
by Cuſtom, it is the Common Law only 
that can determine, what Time and Uſage 
with us, ſhall be ſufficient to create ſuch 
Cuſtom, which muſt be Time beyond all 
Memory to the contrary ; whereas by their 
Law, ſometimes ten Years, and ſometimes 
twenty, thirty or forty, they will adjudge 
ſufficient to create a Cuſtom. 3 Keb. 527. 
Alſo Prohibitions in ſuch Caſes are not 
granted, for that rhe Spiritual Court hath 
not a juriſdiction of the Matter, but in Re- 
ſpect to the Trial of the Cuſtom in Queſ- 
tion, which is to be by our Law only; and 
if on the Trial it be found for the Modus, 
the Proceedings ſhall go on in the Spiritual 
Court; and if found againſt the Modus, the 
Prohibition ſhall ſtand, 


But 
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But though it ſhould be granted, That a C»foms, e 

Parſon may ſue in the Eccleſiaſtical Court 71% 

for a Modus Decimandi originally, or for Pecimaadt. 

Money or other Thing payable by Cuſtom, t triable as 

in Lieu of Tithes, or for Things not in their the Shir 

Nature Tithable; and though it ſhould be C. 

admitted, That a Modus may be examined 

and determined there, when the Libel is 

grounded thereon ; (neither of which is 

true) yet if the Proprietor of the Tithes 

of a Pariſh ſues in the Spiritual Court for 

Tithes in Kind of Lands diſcharged there- 

of, by Preſcription, Ec. and the Defendant 

doth alledge the Cuſtom or Preſcription, De 

modo Decimandi, Ec. in Bar; in ſuch Caſe, 

even the Civilians admit, That the Cuſtom 

or Preſcription ſhall not be tried and deter- 

mined before the Judge Eccleſiaſtical, but 

2 Prohibition lies to try the ſame at the 

Common Law; for that the Suit was not 

originally for a Modus, but for the Tithes 

in Kind of Lands, which by Modus or Pre- 

ſcription are diſcharged from the Payment 

of Tithes. 14 
And in ſuch Caſe, to ſue for Tithes in Buy z & Ed. 1 

Kind is prohibited by this expreſs Provi ſo, 6. e. 13. ti 

in the Stat. 2, 3 Ed. 6. viz. Provided al- 4 

ways, &c. That no Perſon ſhall be ſued, or 14 

otberwiſe compelled to yield, give or pay any 1 

Manner of Tithes for any Manors, Lands, [ 

Tenements or Hereditaments, which by the j 

Laws and Statutes of this Realm, or by any 1 

N 


Privili ge or Preſcription are not chargeable with 
the Payment of any ſuch Tithes, or that be diſ- 
charged by any Compoſition Real, &c. Vide 


ante, 
I And 
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Where a Court And always when an Act of Parliament 


&c. is re- 
ſtrained by 
Statute, a 
Probibition 
lies. 


reſtrains or Prohibits, or limits any Court, 
Sc. be it Temporal or Spiritual, if the Sta. 
tute be not obeyed (or obſerved) a Prohi- 
tition lies. Of this ſeveral Inſtances are 
given by the Judges in the Caſe De md 
Decimandi, 13 Co. 12 & 37. and by Dodde- 


Probibitions in ridge in Harding and Goſling's Caſe, 3 Bull 
Caſes of Non 241. and ſo if a Biſhop, or his Farmer 
Decimando, (who ſhall alſo have the Privilege, and the 


Modus De- 


like of the King's Farmer) doth ſuggeſt, 


and, Th d Suit 16 in the Eccleſiaſtical Court for 


Compoſitions 
Real. . 


Tithes in Kind, whereas the Lands are dif. 
charged by a Preſcription De non Decimandi, 
a Prohibition lies by Virtue of the ſaid Pro- 
hibitory Clauſe. See 2 Co. 44. The Biſhop 
of Wincheſter's Caſe. 

And not only in the ſaid Caſes of 4 
Diſcharge of Tithes, but alſo in Caſes of 
a Compoſition Real, which in its Nature 
is but a Modus Decimandi by Preſcription, a 
Prohibition lies by the expreſs Words of the 
Statutes /upra. | 

But upon this Head Mr. V. is again very 
warm, and ſtrenuouſly argues againſt Prohi- 
bitions in Caſes de modo Decimandi, (though 
what he ſays is chiefly taken from Sir T 


Mr W.'s Ar. mas Ridley, in his View of the Civil and 


gu ment. 


Eccleſiaſtical Laws, pa. 181, Cc. and the 
Argument of Bacon, Solicitor General, who 
(in that extrajudicial Cauſe de modo Deci- 
mandi, heard before the King and Council, 
4 Jacobi 1.) argued on behalf of the Biſhops 
and Clergy, againſt the Judges and the 
Common Law ; and note his entire Argu- 
ment thereon may be formed thus: 
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That the Eccleſiaſtical Court has the proper That though 
Conuſance of Tithes, and their Acceſſories; 7 Prohibition 
That a Modus Decimandi is dependant on, 1 at. 
and acceſſor to Tithes; Ergo a Modus charged, Re- 
ought to be tried in the Eccleſiaſtical Court. ut tupra, yer 

For though ( ſays he) it be true, That non ſequitur. 
where the original Suit is for Tithes in Kind 
of ſuch Lands as are abfolutely diſcharged 

Act of Parliament, Preſcription or Com- 

ſition Real, a Prohibition lies by Force 

of the ſaid prohibitory Clauſe, ſupra : Vet 
it does not from thence follow, That if that is lies to 
Tithes in Kind are ſued for of Lands, which #y an acceſ- 
are not diſcharged by any of thoſe Means, {yy Modus, 
and the Defendant alledges a Modus Deci= © 
mandi, which relates to the Manner or Cir- 
cumſtances'of paying ſome particular Tithes 
of ſuch Lands only, that a Prohibition lies 
to try ſuch a Modus at the Common Law, 
For in the firſt Cafe the Lands themſelves 
are diſcharged - of the Payment of Tithes, 
(by Stat.) and ſo the 1 — Suit is (ex- 
preſly) prohibited by the Clauſe ſipra; but 
in the later Caſe, the Lands are Tithable ; 
and therefore the original Suit for Tithes in 
Kind (in the Eccleſiaſtical Court) is war- 
ranted by the Statutes cited ante. 

Alſo in the former Caſe the Plea of a Where the 
Modus Decimandi cannot be ſaid acceffory Tithes are ex- 
to the Right of Tithes, becauſe the Tithes 2 — . 
are extinct, and the Modus is the only Thing accegory. f 
with which the Land is chargeable; and 
therefore by the Clauſe ſupra, (which is in 
the Negative) the Principal, viz. the Tithes 
(a Non-entity) are not to be ſued for there. 
| And 
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ridiculous And fo the Rule That, when; the. Rec 7727 
aſoning, 1 Court ath 15 aickion of the RY 

ho an ſhall not of c e cceſſory, cannot hold Place. 


| ory to 4 


on- entity. But in the later Cale, the Modus is but an Ac. 
ceſſory to the Right of Tithes, and the Rea. 

"22 iven by the Judges in the ſaid Caſe D- 

dodo Decimandi are not applicable to it; for 

— the Tithes in Kind of the Land are not 


xe they are, abſolutely * extinct. For 7 the Caſe 


by a P Te to be, That when Lands are ſown, Tithes of 
Kavi | Corn are to be paid in Kind; when they are 
* mowed, of Hay; when depaſtured, of the 
Stock; and yet for ſome of theſe Tithes a 
Modus, as to the Manner of Tithing, is ſug- 
geſted, and not for the reſt ; as that the $th 
Sheaf, Shock or Cock ſhall be paid inſtead 
of the Tenth ; that the Tenth of the 
Cheeſe made betwixt certain Days ſkall 
be paid for the Milk of Cows; 2. for a 
Lamb, Pig, Sc. in thefe Caſes the Lands 
+ Note, this is are f not diſcharged of Tithes in Kind, 
#be Saying of but only a Recompence comes in the Place 
eue of a particular Tithe by Prefcription, or a 
ſays the an. Preſcription doth direct the Circumſtances 
trary. or Manner of paying the Tithe in Kind; 
as that the Tithe of young Beaſts ſhall be 
paid at a certain Age, though: uncapable of 
living then without a Dam, c. Now (ſays 
he) in theſe Caſes when the Tithes of Lands 
are not extinct, but the Lands are charge- 
Ny, they are able therewith, it ſeems to be “ out of the 
within the prohibitory Clauſe ſapra. And the Principal, 
0 _ — viz. the Right of Tithes remains of Eccleſia- 
Real G. ſtical Cognizance, and that by Force of the 
DS ſame Statute ( quod negandum eſt). And fo 
the Modus that comes in by Allegation, and 


7 
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is dependant thereupon, is acceſſory there- Prettily urged 
9 being ſo acceſſory is alſo of the 2 1 = 
fame Juriſdiftion. And (ſays he) this was — 1 
not denied to be the Rule of Law by the acceſſory, 
Temporal Judges, when it was urged by 

the Civilians in the (extrajudicial) Caſe ſu- 

pra of Lands abſolutely diſcharged of Tithes 

in Kind, and endeayoured to be proved by 

Bacon, Solicitor General, who was on the 

Part of the Clergy, from ſeveral Authorities, Note. 

only they did not come up to the Caſe then 

under Debate; in which . . . . by Reaſon of 

the ſaid Clauſe, they had not Cognizance 

of the Right of Tithes in Kind, but only 

of the Modus Decimandi. The Authorities Preefs thereof, 


youched by Bacon to prove the Rule ſupra, = => ad 


were 1 Ric. 3. 4. the Opinion of Huſſey, 
That when the Original ought to begin in 
the Spiritual Court, and afterwards a Thing 
comes in Ifſue, which is triable in our Law, 
yet it ſhall be tried by their Law; as if one 
ſues for a Horſe deviſed to him, and the 
Defendant ſays that the Deviſor gave to 
him the ſaid Horſe, this ſhall be tried there. 
And the Reg. 57, 58. If a Man be condemn- 
ed in Expences in the Spiritual Court for 
laying violent Hands on a Clerk, and af- 
terwards the Defendant pays the Coſts, and 
gets an Acquittance, and yet the Plaintiff | 
ſues him againſt the Acquittance for the 
Coſts, and he obtains a Prohibition , for 
that Acquittances and Deeds are to be de- 
termined by our Law, yet he ſhall have a 
Conſultation, becauſe the Principal belongs 
to them. (But note, they muſt proceed there- 


in according to the Rules of the Common 
B b Law. 


Note. 
Where Ninht 
of T\thes is 
conte ſſed by 
two Clergy- 
men. 


Suits in the 
Spiritual 
Court not f ro- 
hibited. 


ole. 


May try colla- 
terallu Re- 
leaſes. 
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Law. 38 E. 3. 5.) That the Right of Tithes 
Letween two Spiritual Perſons ſhall be deter. 
mincd in the Eccleſiaſtical Court. And 38 
Ed. 3. 6. Where the Right of Tithes comes 
in Debate between two Spiritual Perſons, 
the one claiming the Tithes as of Common 
Right within his Pariſh, and the other claim. 
ing to be diſcharged by Real Compoſition, 
the Eccleſiaſtical Court ſhall have Juriſdicti- 
on of it. ( But this ſeems provided againſt 
by the Clauſe ſupra ; ergo Quere.) 

To which may be added ſome modern 
Caſes, as, If a Suit be in the Spiritual Court 
for a Mcdus Decimandi, and the Defendant 
pleads Payment, this fhall be tried there 
(they allowing ſuch Proof of the Payment 
as is ſufficient at Common Law) ſor that 


the original Suit was well commenced with 


them. Coſliug and Harding. Hob. 314. 2 Rol. 


Abr. 305, 306 and 1 Roll. Rep. 12. 


So no Prohibition ſhall be to a Libel for 
Jithes there, on ſuggeſting a Grant by Pa- 
tent, Which is cognizable at Common Lax, 
becauſe the Spiritual Court has Cognizance 
of the Principal. See Cumberba, 29. And 
vet they cannot try a Ads or Preſcription 
there, though the original Suit be for a M- 
dus, becable their Rules of Preſcription 


differ from ours. 7/14. 427. But if the Que- 


ſtion be only Payment, or Non-payment, 
they may proceed. Lide ibid. 

So if a Man ſue for a Legacy there, and 
the Defendant pleads a Releaſe in Bar, which 
is denied by the Plaintiff, this ſhall be tried 
tiere, and no Prohibition ſhall be granted, 
tor that this is a Matter ariſing from an 

* original 
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original Cauſe, of which they have the Ju- 
riſdiction. See Hob. 255, and 2 Roll. Abr. 
30). N. 14. 

So if an Adminiſtrator ſue for a Legacy 
due to the Teſtator, in that Court, and the 
Defendant pleads the Releaſe of the Teſta- 
tor in Bar, and the Plaintiff will avoid it, 
for that his Teſtator was an Ideot, this Ide- Ide. 
ocy it is ſaid ſhall be tried there, and no 
Prohibition ſhall be granted, for that they 
have Juriſdiction of the principal Matter. 
2 Roll, Abr. 307. NO. 15. | 

So if a Parſon ſues in that Court, and Simory. 
the Defendant pleads that the Plaintiff was 
preſented upon a Simoniacal Contract a- 
gainſt the Stat. 31 Elix. this ſhall be tried 
there, for that they have Juriſdiction of the 
original Matter. See 2 Roll. Abr. 307. 
Ne. 16. | 

After which he adds two Caſes, viz. Ro- W. 624, 625. 
bert's Cafe and Fuller's Caſe, with the Argu- &c- 
ments, Opinions, Objections and Reſolutions 
delivered in thoſe Caſes, as they are at large 


reported in 12 Coke 65. and 2 Cro. 269. To 


which I refer the Reader, and then adds, 

So it hath been alſo held, That where a Quære de 
Parſon ſued upon the Stat. of 2 & 3 Ed. 6. hoe; & vi- 
for the double Value, for not ſetting forth de infre. 
of Tithes, and the Defendant, to have a 
Prohibition, ſurmiſed that he ſer them forth, 
and that they would not admit the Proof 
thereof by one Witneſs, yet no Prohibition 
lies, for that they have Cognizance of the 
Matter. 2 Roll. Abr. 299. 

And then again urges the extrajudicial 
Reſolution of the Judges, 4 Fac. 1. beforc- 

B b 2 mentioned, 
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Note. 
Prohibition, 
for not admit- 
ting Proof by 
one Witneſs. 
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mentioned, 'That if the _— be upon 
Payment or ſetting out of Tithes, or u 
Proof of a Legacy or Marriage, or lach 
like Incidents, it was to be left to their Lay, 
though the Party has but one Witneſs, But 
where the Matter is not determinable in the 
Eccleſiaſtical Court, their lies a Prohibition, 
either upon or without ſuch a Surmiſe, See 
2 Inſt. 608, and wonders the Law is not ſet- 
tled as he would have it. 

But he admits, 'That the very next 'Term 
after the Judges had ſo given their Opinion, 
(for it cannot be eſteemed a Reſolution, as 
he calls it) the Proof of the Revocation of 
a Will by one Witneſs being refuſed by the 
Eccleſiaſtical Court, the Court of King's 
Bench granted a Prohibition for that very 
Reaſon, which doubtleſs was conſonant to 
Law, and agreeable to many former and la- 
ter Reſolutions. See Telv. 92. 

Alſo that in Eaſter Term, 41 El;z. a Pro- 
hibition had been obtained upon a Surmiſe, 
That whereas a Parſon had ſued in the Spi- 
ritual Court for the Tithes of Pigeons, the 
Defendant there pleaded he had paid the 
{aid Tithes, and proved it by one Witneſs, 
and that Court would not allow of the 
Proof without two Witneſſes ; and the Pro- 
hibition was affirmed on Debate. See Mor 
909, 

So a Prohibition was granted for the ſame 
Cauſe upon a Suit there for the Tithes of 
Lambs. Hetley 87. and ſo held by Dodde- 
ridge, &c. in Goſling and Harding's Cale. 
3 Bulſ. 241. and ſo reſolyed ſince in many 
other Caſes. 

And 
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And when a Suggeſtion was, That the & when the 
Defendant in the Spiritual Court claimed the 2 —_ 
Tithes by a Leaſe from the Parſon of an el- — ae 
der Date, than that the Plaintiff claimed them 
by, who ſued him * Force of a later 
Leaſe from the ſame Parſon; ſo that the 

ueſtion was, which of the two Leaſes 
hould be preferred? a Prohibition was a- 
warded. And though Croke held that a Con- 
ſultation ſnould be granted upon the Autho- 
rity of 1 R. 3. 4. before cited, That where 
the Spiritual Court hath Juriſdiction of the 
Principal, there, if an acceſſory come (or 
happens) which is triable at the Common 
Law, that alſo ſhall be tried there; yet Coke 
ſaid, That in one Futer's ( Quere if not 
Fuller's Caſe ante) there was a Suit in the 
Spiritual Court for Tithes, and Title made 
by the Grant of the Rectory, and the o- 
ther made Title by a former Grant, and a 
Prohibition was granted. And yet he a- 
greed 1 R. 3. 4. to be Law, unleſs the Spiri- 
tual Law differs from our Law; as their 
Law is that a Gift of Goods is not good 
without Tradition; but otherwiſe it is at our 
Law; and Dodderidge ſaid, That the Prin- 
cipal Matter here was the Leaſe, which is 
Temporal and not Spiritual, and therefore 
is not within the Rule of 1 R. 3. 4. But 
true it is, That if the original be Spiritual, 
then the acceſſory ſhall be tried there alſo ; 
otherwiſe not; all which (ſays he) Coke, ,,.,, 
granted. Who alſo ſaid, That if a Man ,,;,;, 17 be 5 
make a Title in the Spiritual Court, by held bes rot 
Force of a Leaſe of the Proprietor of Tithes, ebe Spiri ua, 


or due Jure 


Bb 3 and Divino. 2. 
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Validity of 
Letters Pa- 
tent not to be 
Tried there. 


The Law of Tithes, &c. 


and the Defendant deny the Leaſe, a Pro- 
hibition ſhall be granted, ( inferring, as it 
ſeems, That ſo it ſhall in a Modus Deciman- 
di, where the Modus is denied; for a Modus 
in all Caſes does ſuppoſe a prior Grant, ur 
Compoſition Real; which is properly cognizalle 
at Common Law) and in that Caſe, notwith. 
ſtanding the Opinion of Dodderidge, and 
Coke's Conceſſions, (which are certainly 
Miſconceived) a Prohibition was granted 
per Cur. 1 Roll. R. 61. 1 

So a Prohibition was pray'd to the Spiri- 
tual Court on a Suggeſtion, That the Trial 
of all Letters Patent and Grants of the 
King ought to be at the Common Law, and 
not in the Eccleſiaſtical Court; and that the 
Defendant had libel'd in that Court againſt 
the Plaintiff for Tithes; and that his Title 
to the ſaid Tithe was by the King's Letters 
Patent, whereas the Plaintiff ( who prayed 
the ſaid Prohibition) had a more antient 
Right to the ſaid Tithes by other former 
Letters Patent of the King; but the Libel 
in the Spiritual Court, in this Caſe, was 
only in the Common Form, viz. 'That he 
was Proprietor of the Tithes, without ma- 
king any other Title ; but upon the Proceed- 
ing, the Title did appear to be by Letters 
Patent on both Sides: And by North, Ch. 
Juſt. and Windham and Charlton Juſtices, 
a Prohibition was granted, for that the Ec- 
cleſiaſtical Court ſhall not Try the Validity 
of Letters Patent. Afic. 34 Car. 2. C. B. 
3 Lev. 72. 


Indee 1, 
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Indeed, in that Caſe Levius was of a con- 
trary Opinion, and argued, That the Suit 
in the Eccleſiaſtical Court was only ground- 
ed on the Tort in ſubſtracting the Tithes; 
and if the Title comes in Queſtion, there 
tis only as an Incident, and in Suits at Com- WW 
mom Law for Tithes, the Declaration is gene- „i, 3 4 
ral as Proprietor, without ſhewing any Title in cmmon Laco 
the Declaration. And when the Foundation for Tithes. 
of the Suit is Spiritual, and Temporal Mat- 
ter comes incidently in 7 the Eccle- 
faſtical Court ſhall try the Temporal Mat- 
ter; ſo as they proceed therein, according 
to the Temporal Law ; but when they pro- 
ceed in a Temporal Matter, contrary to the 
Courſe, (or Practice) of the Temporal Law, 
then they ſhall be prohibited, and not be- 
fore. That 12 Co. 65. a Rule is cited out of Vide Regr. 
the Regr. Q19d non eſt conſonum Rationt, Quod 57738. 
cagnitio Acceſſarii in Curia Chrifttanitatis im- 
pediatur ubi cagnitio Prixcipalis pertinet ad 
Forum Eccleſiaſticum, and cited 1 R. 3. 4; 
ut ſupra, and 12 Co. 65 and 66, Fuller and 
Whitehead's Caſe: And that they ſhall try 
the Validity of Livery, which comes inci- 
dently in Queſtion berween two Grantees of 3 no 
a Rectory; and 3 Cro. 466. Neſton verl. 7 * 
Sharp. *T'was tried there, if one taken on a dog 
Crpias utlagatum, five Years after the Judg- 
ment, ſhall be in Execution for the Party, 
and 3 Cro, 188. Baker v. Royes, they tried 
the Validity of an Act of Parliament for a 
Pardon, which came incidently there (Q/@re 
the Caſe) and Jin. 24 Car. 2. Sir Willians 
Fuxon v. Lord Byron, where a Mortgage 
| Bb 4 was 
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Other Cafes 
coberein Pro- 
bibitions have 


been denied, 
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was made of a Rectory, provided that the 
Mortgagor ſhall retain the Poſſeſſion till 
Default of Payment; a Default was made; 
and by an Act of Parliament the Rectory 
was taken out of one Story, a Truſtee, and 
veſted in Sir Viliam Fuxon, who before any 
Entry, ſued for the Tithes of the Rectory 
in that Court, and they Sentenced, That 
he could not; and a Prohibition was denied, 
for that at Common Law, one can't main- 
tain an Action of Debt for the Tithes, be- 
fore Entry, or a Recovery of the Rettory, 
Sce 3 Lev. 73. But Quere what need of a 
Prohibition in that Caſe, when it appears 
the Spiritual Court had diſmiſt the Suit 
there. 

Note; the precedent Caſes are very par- 
tially related by Mr. V. and therefore are 
here taken from the Books themſelves ; after 
this, he proceeds to cite the following Caſes, 
from 2 Roll. Abr. 306, 30), 308, vis. 

If a Parſon leaſes all the 'Tithes of his 


 Benefice to one Pariſhioner, and after ſues 


him for bis own Tithes, no Prohibition ſhall 
be granted; for this Leaſe is a good Diſ- 


charge there. 8 E. 4. 14. per Choke, ſed 


uere Librum. 

If a Parſon compounds with a Pariſhioner 
for his Tithes, and grants them by Deed 
to him for a certain Sum by the Year, ac- 
cording to the Agreement, and afterwards 
ſues the Pariſhioner in the Eccleſiaſtical 
Court for the Tithes in Kind; yet no Pro- 
hibition ſhall be granted upon this Diſcharge 


by Deed; tor they may well try it, having 
| Conus 
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Conuſance of the Principal: Reſolved Paſ. 
16 Fac. 1. B. R. and a Prohibition, tis ſaid, 
was there denied. But before that, the con- 
trary had been reſolved for the Church of 
Wakerley, and ſo it has been divers Times 
ſince; and the Law is now taken clearly 
contrary, | | | 

If a Parſon leafe by Deed the Tithes of 
his Pariſh, and after ſues for the Tithes in 
the Spiritual Court, and there this Leaſe is 
pleaded, where the Queſtion betwixt them 
is, whether the Tithes of all the Pariſh, or 
of ſome particular Things are Let ; yet no 
Prohibition lies, for that they have Cogni- 
zance of the Original; and they ought to 
take Advice of them that be learned in the 
Common Law for their Direction, as the 
Judges of the Common Law take Advice of 


them: But if they judge contrary to the 


Common Law, a Prohibition lies after Sen- 
tence. Mich. 13 Car. 1. Dr. Pocklington 
and Sir. St. Fohn. 2 Roll. Abr. 306, 


30). 
So if A. the Parſon of B. ſues for Tithes 
in the Spiritual Court againſt B. who pleads 
a Leaſe for Vears made to him by the Par- 
ſon; and the Parſon Replies, That he was 
non-reſident, and abſent by the Space of 
Eighty Days, and more, in ſuch a Year, 
&c fem his Benefice, by which the Leaſe 
became void ; no Prohibition lies upon this 
Plea, although it be grounded on the Statute 
13 Eliz. and though it be objected, that the 


Judge of the Spiritual Court ſhall not have 
the Expoſition of a Statute ; Y — becauſe 


e Original 


have Turiſdiction of 
* Cauſe, 


377 


378 


Mr. W. 
Caſes, &c, 
anſwered, 
yide infra, 


The Law of Tithes, &c. 
Cauſe, they ſhall have Power to try that 
which is Acceſſary ariſing thereupon. Il 
14 Car. 1. B. R. Sir Thomas Lucy verſ. Dr. 
Lucy; per Cur. 2 Roll. Abr. 308. N. 22. 

A Strange Plea, that charges himſelf with 
a Crime, c. in order to take Advantage of 
it, which will not be permitted by either 
Canon, Civil, or Common Law, and there- 
fore I doubt this Caſe is Miſtaken ; or if 
rightly Reported, it can make little to the 
Purpoſe for which it is brought, ſeeing by 
the Plea the Leaſe is confeſs'd, and no Que- 
ſtion can ariſe upon the Act; for he charges 
himſelf with a Crime, of which he ſhall take 
no Advantage; and ſo the Act cannot be 
drawn in Queſtion: Which Anſwer either 
in the Whole, or in Part, may extend to 
many of his Caſes before recited ; and as to 
the Reſt, many of them will be found on 
Examination to be ad judged directly contra- 
ry to the Point he urges them for; and ma- 
ny others are by him groſly Miſreported, 


or Miſrepreſented: And yet he concludes, 


Mr. W.“, ir- 
rational Con- 
cluſions. 


(with Aſſurance) thus. N 

Theſe Caſes ſerve to prove, That, if up- 
on a Suit for Tithes in Kind, a Leaſe be 
pleaded, and denied, the Validity thereof is 
to be tried in the Eccleſiaſtical Court; and 
alſo are in Proof of that Rule of Law, (as 
he calls it) That when the Eccleſiaſtical 
Court hath Juriſdiction of the Principal, it 
hath alſo Juriſdiction of the Acceſſory, tho? 


ſuch Acceſſory be otherwiſe of Temporal 


Cognizance: From all which (fays he) we 
may conclude, That the Law formerly was 
raken to de, or at leaft no Judgments, - 

Reſo- 
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Reſolutions were to the contrary, That if a 
Suit be for Tithes in Kind (not Extinct by 
Preſcription, or of Lands not Tithe- free) 
and a Preſcription, as to the Manner of ren- 
dring ſuch Tithes be ſuggeſted, and ſo comes 
in as Acceſſary upon the Suit for the Tithes, 
tho* it be to be granted, That the Trial of 
a Preſcription is otherwiſe Temporal, and 
to be tried at Common Law ; yet when it 
comes in as an Acceſſary only to the princi- 
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This is falſe 
by Mr. W.“ 
own ſhewing, 


ante. 


al Matter, of which the Spiritual Court 


hath Juriſdiction, it is to be tried there, and 
no Prohibition lies; and as it has been be- 
fore ſhewed, That a Suit for a Modus Deci- 
mandi may be well commenced in the Spiri- 
tual Court; and that ſuch Modus may be 
tried there, as being purely Spiritual ; and 
that no Suit can be brought for a Modus in 
the Temporal Court; therefore if a Tempo- 
ral Matter coming in as an Acceſſary, ſhall 
be tried in the Spiritual Court, much more 
ſhall a Modus Decimandi, which is of - Eccle- 
ſiaſtical Cognizance originally, be tried 
there, when that comes in as acceſſory only. 


Note this fine 
ſpun Period. 


Yet (he grants) when a Parſon libelled in 


the Spiritual Court for the Tithe of Lambs, 
and the Defendant, to have a Prohibition, 
ſuggeſted a Cuſtom, That if one hath Lambs 
under the Number of Seven, he ought to 


pay one Half- penny for every Lamb under 


that Number, in lieu of all Tithes of Lambs; 
and if he had but Seven, the Parſon ſhould 
have the 7th Lamb, and ſhould pay 34. and 
if Eight, he ſhould pay 24. and if Ten, the 
Parſon ſhould have the 1oth Lamb, with- 
out paying any Thing: Berkly and rr 

eld, 
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— mt can 
only be deter- 
mined by Fu- 
vies at Con 
mon Law. 
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held, That the Canon Law is ſo, and ſo 
received in the Spiritual Court ; and it is ſur. 
miſed that the Spiritual Court allows of it, 
and therefore there needs not any Prohibi. 
tion. But becauſe it was alledged that it 
was a Cuſtom, and that the Parſon would 
ſtay till the Tenth did ariſe, and refuſed to 
accept according to the Cuſtom, and that 
in the Spiritual Court this Surmiſe was not 
allowed; Bramſton and Croke conceived that 
a Prohibition was grantable ; and ſo Jones 
= Berkley agreed that it ſhould be grant- 

=- that — Party might demur there- 
= if 


he thought fit. 1 Cyo. 403. 

Prom all cheſs ſeveral Caſes and different 
Opinions of the Judges one may indeed 
conclude,” That the Law was very unſettled 
in theſe Matters in the Times of Fac. 1. and 
Car. r. about granting Prohibitions to the 
Eccleſiaſtical Courts, in Caſe they took up- 
on them to try any Temporal Matter, or 
refuſed Evidence, which was allowable at 
Common Law (which now they are ob- 
liged to do in Caſes of Wills, Oc. by a late 
Statute) as Proof by one Witneſs, 2 the 
like. But ſince that Time, I take it, (what- 
ever Mr. VV. aſſerts to the contrary ) thoſe 
Courts have been better regulated, and kept 
more within their Bounds than formerly ; 
and this chiefly by Means of Prohibitions, 
whereby they are compelled to ſubmit Mat- 
ters of Cuſtom and Preſcription, if denied 
or controverted there, to be determined by 
Juries at Common Law; and in Truth, 
how can a Matter of Cuſtom, which is 


private Common Law, be determined in 
any 


The Law of Tithes, &c. 


any another Manner than by a Jury at Com- 
mon Law. | 
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If one be ſued for Tithes of Lands not Q 2 falſe 
— 


Tithe- free, and pleads a Freſcription for a 
ſpecial Manner of Tithing, which is not re- 
fuſed, (or if ſued for a Modus Decimandi, 
originally pleading another Modus, and his 
Plea is bona fide allowed) ſhall ſurmiſe 
falſly a Refuſal of his Plea, and for that 
Cauſe only a Prohibition ſhall be granted ; 


ueſtion is, Whether ſuch Surmiſe of 


the 
a Real may be traverſed? that is, when 
the Matter or Ground of the Prohibition 


is only the Refuſal. And it is ſaid, though 


the Temporal Courts will take Notice that 
no Modus is allowed in the Spiritual Courts, 


yet a Modus muſt be ſuggeſted to have 


been pleaded there in Time. 2 Keb. 721. 


And generally where a Suit is properly 
commenced in the Spiritual Court, Prohi- 
bitions are not granted *till after the Plea 
there pleaded. See 1 Keb. 387, 433, 721. 
1 Sid. 100, &c. 


As to the Refuſal of a Plea being traverſ- Where it con- 


tains other 
Matter fit for 
s Probl 


the Lands are Tithe-free by Preſcription, 


able, if the Suggeſtion for a Prohibition 
doth contain other Matter upon which a 


Prohibition may be duly granted ; as that 
upon a- Suit for Tithes in Kind, That 


&c. though it be alſo ſuggeſted that this 
was pleaded in the Eccleſiaſtical Court, and 
refuſed, yet whether the Plea was refuſed, 
or not, is not traverſable; for the Party may 
have a Prohibition before any ſuch Plea 


pleaded by him in Diſcharge of Tithes ; 


therefore in ſuch Caſes the Allegation - 


Refuſal of a 
Plea, &c. 
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the Refuſal of the Eccleſiaſtical Judge, are 
Words more of Courſe than of Effect or 
Subſtance, (See 2 Cv. 44, Moor 525.) and 
is no Part of the Matter iſſuable or mate. 
rial in the Plea, but put in only to aggra- 
vate the Contempt, and many Times falſly; 
and therefore the Modus Decimandi is prov'd 
by two Witneſſes, according to the Stat. 
2 3 Ed. 6. c. 13. and not the Refuſal. 
12 Co. Caſe de modo Decimaudi. 

And yet it is granted, That in ſome Ca. 
ſes the Refuſal of the Plea, E2c. is traverſ. 


_ traverſ- able, as it was adjudged in Morris and Es. 


ton's Caſe, vouched in 2 Cv. 45. where the 
Caſe was; Morris was ſued by Eaton in the 
Spiritual Court for Tithes, where Morris 
pleaded or alledged, That Eaton did not 
read the Thirty-nine Articles, according to 
the Statute; and that the Eccleſiaſtical 
Judge refuſed to allow the ſaid Plea ; this 
Refuſal was held traverſable by the Court 
of B. R. for otherwiſe, upon ſuch Surmiſes, 
all Matters might be prohibited in the Spi- 
ritual Court, although that the Spiritual 
Tudge did all that belong'd to Law and Ju- 
ſtice; and in the ſame Caſe the Party griev- 
ed may have his Remedy by Way of 

Appeal. | 
From all which (ſays Mr. I.) it may be 
collected, that if the Suggeſtion contains no 
other Matter, upon which a Prohibition 
> to be granted to the Spiritual Court, 
beſides the Refuſal of the Plea there, which 
by the Common Law is a good Plea, and 
ought to have been allowed; in ſuch a Caſe 
the Refuſal is traverſable, as 3 Keb. 332. 
2 Peters 


The Law of Tithes, &c. 


Peters v. Prideanx. Therefore, ſuppoſing 
that a Modus Decimandi, or a Preſcription of 
2 Manner. of Tithing, is triable in the Spi- 
ritual Court, if in a Suit there for a Modus 
Decimandi, another Modus be pleaded, or 
that there is no ſuch Modus, and that Plea 
««refus'd ; or if in a Suit for Tithes of Lands 
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not Tithe-free, a Preſcription is pleaded as 


to the Manner of Tithing, and that Plea is 
refuſed, and a Prohibition, being moved for 
upon a Suggeſtion of ſuch Refuſal, the Re- 
fuſal being the principal Matter of the Sug- 
geſtion is therefore traverſable. 

And in all Caſes where the principal Mat- 


Where no Pro- 


ter is proper to the Spiritual Court, there bibiticn t 
no Prohibition ſhall be granted till the Plea Pla refuſed. 


refuſed. | 

And note; the Courts of Common Law, 
on Suggeſtion of ſuch Refuſal, do oblige the 
Party that moves for a Prohibition to make 
Oath of the Truth of ſuch his Suggeſtion, 
and will not grant any Prohibition without 
ſuch Oath be made. 3 Keb. 217. 


And it is alſo o the Statute 2 Eg 3 E. 6. Stat. 2, 3 Ed. 


. 13. enacted, That no Prohibition fhall be 
granted in Matters of Tithes in any of the 
King's Courts, unleſs the Party that requires 
the ſame bring and deliver to ſome of the Court, 


where he prays ſuch Prohibition, a true Copy of 


the Libel ſubſcribed by the Hand of the Par- 
'y, and the Suggeſtion underwritten, and that 
if be do not prove that Suggeſtion by two honeſt 
ſubftantial Witneſſes in the ſame Court with. 
in fx Months after the Prohibition granted and 
owarded, then the Party delayed ſhall have a 
Conſultation without dclay, and double Cofts ” 

be 


Oath of the 
Suggeſtion. 


6. Copy of 
the Libel ro 


be produc'd, 


and Suggeſ- 
tions to be 


proved with- 
in 6 Months. 


384 


Obſervat on: 
. 16 this 


Clauſe, 


The Law of Tithes, &c. 


be aſſeſſed by the Court where the Conſultation 
is ſo granted, to be recovered in an Action 
Debt, &c. wherein no Eſſoign, &c. ſhall he 
allowed. | 
This Clauſe of this Statute ſeems to give 
the Parſon, Vicar, Oc. a double Remedy 
where the Suggeſtion is not proved within 
ſix Months, that is a Conſultation ; and 
ſecondly, double Coſts. See Hoskins verl, 
Stroade. I. 5. Car. Rot. 988. B. R. Cockeram 
verſ. Davyes. Hill. 22 Fac. Pop. 159. Jones 
231. Cro. Car. 308. 2 Inſt. 662. 

But in both theſe they are in ſome Mea- 
ſure fruſtrated in their Expectations : For 
as to the firſt, after ſuch Conſultation a 
new Prohibition may be obtained ; and be- 
ſides, there are ſeveral Caſes wherein the 
Party cannot, or needs not prove his Sug- 
geſtion, notwithſtanding this Statute ; as 
where the Suggeſtion is in the Negative, 
which regularly cannot be proved: Second- 
ly, if the Suggeſtion be grounded upon any 
Matter of Law ; as in Caſe the Suit be for 
Things not Tithable, great Wood, 'Things 


fere Nature, &c. this appearing in the Li- 


bel, a Prohibition lies, and there needs no 
Proof of the Suggeſtion. See 2 Iuſt. 662. 

If a Suggeſtion contain two Matters, and 
the one ought to be proved within fix 
Months, and the other here, though the 
Party fail in proving that Part that ought 
within this Law to have been proved ; yet 
no Conſultation ſhall in this Caſe be granted, 
Cobbe verſ. Hunt. 5 Fac. B. R. 


Aſleight 
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A ſleight Proof will ſerve in this Caſe ; as 
to ſay they have known it ſo, or that com- 
mon Fame is ſo. Noy 28. 

And if the Suggeſtion be proved before a 
Judge within the fix Months, though not re- 
corded till after, it ſuffices. Noy 30, 44. 

To the ſecond here is double Coſts to be 
awarded for want of proving the Suggeſti- 
on, and no Execution given, but an Action 
of Debt to recover it; which is but a bad 
Remedy in this Caſe, when the Party ſhall 
only recover the Coſts, and have no Coſts 
allowed him in the ſecond Suit. Sed Quere. 

If a Man have a Prohibition, and do not 
prove the Suggeſtion within the ſix Months, 
and the Defendant takes Iſſue upon it, which 
is found againſt him, in this Caſe the De- 
fendant ſhall have no Coſts, See Noy 81. 


It is to be obſerved that ſome Prohibiti- In what Caſe 


there is a Shit in the Spiritual Court for 
Things not Tithable, and appearing fo in 
the Libel, in which Caſes a Conſultation 
ſhall never be granted: And ſo it is, if the 
Suit be for carrying away Tithes after they 
are ſet forth, unleſs it be between Clergy⸗ 
men in their own Rights: And ſo it is 
where the Matter is determinable at Com- 
* Law, and the ſame appearing in the 

©, Vu 
But where a Modus Decimandi, a Cuſtom 
of not Tithing, a Privilege within the Sta- 
tute of 31 H. 8. for Abby Lands, and in 
ſuch other Caſes, where the Suggeſtion is 
8 upon Matter of Fact, which is 
oubtful to the Court, thoſe Prohibition; 
Cc are 


ons are in Sr in peremptory ; as where 


Probibitions 
are Peremptory 


in themſelves. 


Where ex poſt 


facto. 
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are not peremptory "till the Matter of Fa& 
be tried, and found true by Verdict. 

And note, that the Reverſioner may have 
a Frohibition upon a Suit againſt his Te. 
nant, Mor 919. 

But note; it is a Queſtion whether two, 
that are ſu'd ſcverally in the Spiritual Court, 
may upon the ſame Modus join a Prohi. 

| bition. Hetley 147. | 
j en. The Manner of proceeding in the obtain- 


cute ani deſend ing, proſecuting, and defending of Prohi. 
Prohih.tions. bitions is in this Manner: 


1 Ihe Party that is ſued in the Spiritual 
þ Court, and deſires a Prohibition, moves the 
1 Court, and for the moſt part makes his Sug- 
J geſtion by his Counſel ore terns at Bar: If 
4 the Suggeſtion be ſuch, upon which a Prohi- 


. bition cannot be denied, the Court uſually 
q gives Rule, that the Party ſhall at a certain 
1 Day come to ſhew Cauſe why a Prohibition 
=. ſhould not be granted, and that in the In- 
A terim Proceedings in the Spiritual Court 
j ſhould be ſtay'd : Upon ſerving this Rule in 

due 'Time, and Oath made of it, if the 

Plaintiff in the Spiritual Court do not ap- 
pear at the Day, and ſhew good Cauſe to 
the contrary, the Prohibition is awarded, 
and the Rule made peremptory ; but if the 
Court be doubtful, whether the Matter be 
ſufficient to ground a Prohibition, or no, 
then, or at the Prayer of the Defendant, the 
Court will order the Plaintiff to draw up his 
Suggeſtion into Form, and then the Court 
will conſider of the Matter, or the Defen- 
dant may demur to it, and the Matter argu'd 


by 
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by learned Counſel; and then the Court 
as they ſee Cauſe, will either award the 
Prohibition, or diſcharge the Rule. Bur if 
the Matter ſuggeſted be a good Ground for 
a Prohibition, but is in it ſelf falſe or 
doubtful, the Defendant in the Prohibition 
may demand a Declaration of the Plaintiff's 
Attorney, which is grounded upon a ſup- 
poſed Attachment for not obeying the Pro- 
hibition ; to which the Defendant may plead 
as Counſel ſhall adviſe him, and traverſe and 
put in Iſſue the Matter of the ſaid Suggeſ- 
tion, or ſuch other Matter as Counſel ſhall 
adviſe, which is to be tried by a Jury of the 
Country ; if it paſs with the Plaintiff, then 
is the Prohibition become Peremptory ; but 
if the Verdict paſs for the Defendant, re- 
ularly a Conſultation is awarded, that is, 
a Writ directed to the Judge of the Spiri- 
tual Court, authoriſing him to proceed not- 
withſtanding the Prohibition. If a Man be 
ſued in the Spiritual Court for the Tithes of 
Wood, Herbage, Cc. and a Prohibition 
granted, becauſe the Wood was burnt in 
the Houſe, or the Cattle bred for the Plough 
or Pail, the Defendant may plead that the 
Wood or Cattle were ſold, and traverſe the 
Suggeſtion. Litt. Rep.$67. , 
| Ang by a Statute made in the 50 E. 3. S,. 30 E. 3. 
it is enacted, That where a Cunſultatian is u 1 
once duly granted, upon a Prohibition made to bbition may 
the Eccleſiaftical Fudge, that the ſame Fudge be had after 
may proceed in the Cauſe by Virtue of the ſame Cenſoltatin. 
Conſultation, notwithſtanding any other Probi- 
bition thereupon to be delivered; provided al- 
ways that the Matter in the Libel of the ſaid 
| Cc2 Cauſe 
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Conſultations 
ſub moco. 


1 
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| | | 
: 
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o 


Hoev the ſix 
Month. to 

prove a Sug- 
geſtion are to 
be accounted, 


Where no Cor.- 
ſultation ſhall 
be granted up- 
on a Veriif 
for the Deſen- 
dant. 
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Cauſe be not ingroſſed, inlarged, or otherwiſe 
changed. | 

But this Statute has been ſeveral Times 
held to extend to ſuch Cauſes only, where 
Conſultations are judicially granted upon 
Examination of the Cauſe, and not where 
they paſs of Courſe, as for want of Proof of 
a Suggeſtion, or upon Nonſuit for want of 
Proſecution, or where the firſt was granted 
for want of a Copy of the Libel, or ſuch 


= JT. -- 2 231, Cro. Car. 208. Poph, 


159, &c. Moor 917. 
Sometimes the Court grants a Conſulta- 
tion ſab modo; as where the Matter of the 
Libel is in the Disjunctive, and as to one 
Part the Court has Juriſdiction, and to the 
other not, there the Court may grant a Con- 


ſultation, as to that Part that the Spiritual 


Court has Juriſdiction of, and let the Pro- 
hibition ſtand as to the other. See 5 Cv, 
68. 4. 12 Co. 44. 

Or a Conſultation may be granted, fo 
that the Spiritual Court allow ſuch Plea of 
ſuch Proof. See Sommers v. Sir Ric. Bulke- 
ley. T. 32 El. B. R. Poph. 58. Hob. 179. 

Note, That the fix Months for the Proof 
of the Suggeſtion are according to the Ka- 
lendar, and not twenty-eight Days to the 
Month. See 5 Co. 68. 4. BAI 

And note, in the Caſes before put, the 
Prohibition ſhall be general, and the Con- 
ſultation ſpecial, qnoad, Ec. r= 

And it is taken for a Rule in Hobart's Re- 
ports, that though a Prohibition be faulty, 
yet the Defendant ſhall never have a Con- 


ſultation, if it appear to the Court that 
7 the 
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ſe the Suit in the Eccleſiaſtical Court was not 
well grounded. See Hob. 300. Dyer 171. 
7% 

f And therefore where one ſued for the 
Tithe-Corn of ſixty Acres of Land, and the 
Defendant ſuggeſted, it was Barren Ground, 
and paid no Tithe, and pray'd and had a 
Prohibiton, and the Jury found that thirty 
Acres of it were ſo, and that the other 
thirty were Barren, but had paid Tithe Wool 
and Lamb; and a Conſultation denied, be- 
cauſe it appeared the Plaintiff had no Cauſe. 
to ſue for Tithe-Corn. ide ibid. 

So if one lay a Modus for the whole Town, 
and proves it for himſelf only, no Conſul- 

tation ſhall be granted. See Noy 28. 

So in a Prohibition it was ſuggeſted, that 
the Parſon had twenty Acres of Land, and 
ten Acres of Wood, in Diſcharge of all 
Tithes, and the Proof was that he had 
twenty Acres of Land only ; and a Conſul- 

ation denied, becauſe it appeared he had 
no Cauſe of Suit. See Moor 911. Auſten v. 
Pigot, Cro. El. 136. | 

Regularly a Prohibition ought not to be Prohibition af- 
granted after Sentence, unleſs it appear the “er Senten e. 
Sentence were obtained in the Vacation, or | 

by Surpriſe, ſo that the Party had not 

Time to pray it ſooner, or upon Matter ari- 

ling after the Sentence, and the granting 

or not granting reſts much in the Diſcreti- 

on of the Court. Hob. 97. Noy 70. Winch. 8. 

Cro. El. 596. Hob. 67. . 228 | 
And fo ſometimes upon new Matter ari- After Conſ.l- - 

ſing after a Conſulration, a Prohibition may tation. + 


be granted, notwithſtanding the aforeſaid 
Cc 3 Statute 


— 


4 
* 5 
6 90 
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Variance be- 
teveen the Li- 
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Plea. 


Prohibition 
and De lara - 
tion thereon. 


Bibitionem, c. 
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Statute of 50 E. 3. as where the Spiritual 
Court after Conſultation, proceeds to try 
Matter determinable only at Law; or if af. 
ter a Conſultation the Spiritual Court will 
make an unjuſt Decree, as to award treble 
Damages: And fo in all Caſes if the Spiri. 
tual Judge will proceed illegally, and againſt 
the Common Law, after a Conſultation a 
new Prohibition may thereupon be obtain'd, 
but not upon any Matter alledg'd in the Li- 
bel. Hob. 286. Hubges 245. Hill. 11 Fac.C.B. 
Baldum v. Geery. 

To which I ſhall add, as explanatory of 
ſome of the former Poſitions, the Caſe of 
Stratford v. Neal. Mich. 7 Geo. 1. in B. R. 
which was on a Writ of Error brought here 
on a Judgment in the King's Bench in Ire- 
land, vix. 

One Neal libelled in the Spiritual Court 
there, for two third Parts of the Tithes due to 
him for dry Cattle fed in ſuch a Pariſh, and 
the Defendant there ſuggeſted for a Prohi- 
bition, that the Cattle for which thoſe Tithes 
were demanded, were Beaſts of the Plough, 
and other dry Cattle fed in the ſaid Pariſh 
with Hay and Stubbles of Corn, for which 
Tithes had already been paid ; whereupon a 
Prohibition was granted; and that the Right 
might come in Queſtion, the ſaid Stratford 
was ordered to declare upon the Prohibi- 
tion, which he did in the fame Manner as 
he had before ſuggeſted, and concluded 
his Declaration, that the Defendant had 
ee in the Spiritual Court after a 
Prohibition delivered, Oc. Et contra Pro- 


The 


4 
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The Defendant pleaded, That the Cattle Pl thereto. 
for which he had demanded the {axd Tithes, 
were not ſuch as the Plaintiff had fer forth 
in his Declaration, nor fed with ſuch Hay 
and Stubble; and further, That he had a 
Right to two integral Parts ef the Tithes of 
al dry Cattle fed in that Pariſh, and that 
he had not proceeded contra formain Probi- 
bitionts. 

Upon this they were at Iſſue, and the De- O 1[ue for 
fendant had a Verdict, and Judgment for a O— - 

onſultati- 

Cmſultation, which was accordingly awarded. on, 474 7e 
On which Judgment Stratford brought aW rit on a Writ ef 


of of Error, and it was urged for him that Exer. 
R. there was a Variance in the Pleadings, and 

ere that the Verdict would not ſupport the ſaid 

fre- Judgment. 


Firſt, As to the Variance in the Pleadings, Fr/t Oſjecien, 
That the Plaintiff in the Spiritual Court — * 
had by his Libel demanded tuo third Parts mung 
of the Tithes due to him for dry Cattle, and 
being Defendant in the Prohibition, he 
claimed a Right to two integral Parts of the 
Tithes, &c. So that his Plea varies from his 
Libel, and therefore a Conſultation ſhould 
not be awarded, becauſe then he would have 
a Power to ſue for any Thing not in the 
Libel. 

4 To which it was anſwered, That the A- Ar{cver. 
1 warding a Conſultation is no more than 

$ Fa es the Defendant Liberty to proceed on 
1 
| 
| 


is former Libel in the Spiritual Court, and 
conſequently if there is any Variance between 
the Libel and the Plea, it is no Cauſe to 
reverſe the Judgment, becauſe the Conſul- 
tation gives him no new Power to. ſue for 
Cc 4 any 


Second Ob- 
jection to the 
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any Thing, but only the very Libel which 
he had already exhibited. And in the De- 
bate of this Point were cited Plowd. 468, 
471. 1 Leon. 241. 2 Rep. 43. 1 Saund. 8 1, $2, 
140, 143. 1 Show. 201. Lutw. 1043. 
Then, as to the Verdict, it was objected, that 
the Jury found that the Cattle for which the 
ſaid Tithes were demanded, were not fed 
with Hay and Stubbles, for which Tithes 
had been already paid, but they did not 
find that there were any Proceedings in the 
Spiritual Court after a Prohibition delivered, 
and therefore it was inſiſted (for the Plain- 
tiff here) That if all the Iſſues are not 
found, this Judgment cannot be ſupported; 
and it is Part of this Ifſue that the Defen- 
dant had proceeded in the Spiritual Court, 
after a Probibition deliver'd; and if this had 
been found, then the Plaintiff would have 
been entitled to Damages. 
It is true, if an Iſſue is joined on Part of 
a Thing in Suit, and that Part is found by 
the Jury, ſuch a finding will ſupport the 
Judgment; but when ſeveral Iſſues are 
joined, (as in this Caſe there are) and ſome 
are found, and ſome are not found, there 
the Verdict is inſufficient; and for this were 
cited Plowd. 271. 3 Lev. 39. 1 Vent. 34, 38. 
2 Jon. 188. | | | 
And it is certain the Plaintiff would have 
been entitled tro Damages, if this Matter 
had been found, for there is an Authority 
in Point, viz. 1 Ventr. ſupra ; where it was 
ſo found, and the . Plaintiff had Judgment 
for his Damages; it is true that Judgment 
was reverſed, but it was becauſe the ah 
ä a 
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had not laid any Venue where the Proceedings 
were, Cc. after the Prohibition delivered. 
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To which it was anſwered, That this Ob- Auſwer. 


jection is only to Matter of Form, which is 


cured by the Verdict, for ſo is the not find- 
ing any Proceedings by the Defendant, after 
a Prohibition delivered, & contra Probibitio- 
nem, Ec. all which is merely formal, and 
like the not finding the Breaking and En 

to be vi & armis in an Action of Treſpaſs. 
See 1 Leon. 115. Moor 182. 13Co. 58, 

And per Cnr. The Awarding a Conſultation 
is no more than ſetting aſide the Prohibition, 
and giving the Plaintiff in the Spiritual Court 
Liberty to proceed on his Libel ; and thatthe 
Variance between the Libel and the Plea here, 
is not material. For though in the one t Ä 
third Parts are demanded, and in the other 
two integral Parts, yet that muſt be under- 
ſtood ſecundum ſubjectam materiam. 

And as to the other Objection (againſt 
the Verdict) it is true, where ſeveral Iſſues 
are joined, a Verdict which finds one and 
not the other, is not good ; but. the not 
finding any Proceedings in the Spiritual 
Court contra formam Prohibitionis is but 
Matter of Form: However, this Verdict 


Curia. 


Wheye ſeveral 


Iſſues joined, 
and Verdict 
only for one. 


hath found all the material Points in Iſſue, 


and therefore it is ſufficient to ſupport the 
Judgment. 

Now the Alledging in the Declaration, 
That the Blaintiff in the Spiritual Court 
had proceeded there contra formam Probibi- 
tionis, is but a ſuppoſed Contempt, and 
ſuggeſted by the Plaintiff in the Action, as 
3 Ground for a Prohibition, and the not 

| | finding 
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finding this Contempt is altogether immate. 
rial, and the ſame with not finding vi Gar- 
mis in an Action of Treſpaſs. Ir is true, 
there are Precedents both Ways, but in 
ſuch Caſes the Judges always follow that 


which is leaſt Prejudicial. 


And as to the Caſe in Vent. 34, 38. there 
was actually a Proceeding after a Prohibiti- 
on granted, and ſo found by the Jury, and 
Damages aſſeſſed accordingly ; but the Ve- 
hue being Jaid in a wrong County, the Ju. 
ry could not ſubje& the Defendant to the 
Damages, and therefore that Judgment was 
ſet aſide ; ſo it is out of this Caſe. 

: Beſides, if the Plaintiff would have had 
any Advantage by the Defendant's Proceed- 
ings after Prohibition ; this being Matter of 
Evidence, the Plaintiff ſhould have proved 
it at the Trial, and there have inſiſted on 
his Damages, which he had not done; and 


Fudgment af- therefore Judgment was affirmed by the 


whole Court. 


—:. _—— 


CHAP. 
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ur / Actions for Tithes, &c. at 

1 Common Lat, 7 and againſt * 

ti whom, and in what Caſes they 

* lay; alſo of Actions for the 
treble and Suits for the ſingle 
Value, on the Statute 2 & 
Ed. 6. c. 13. In what Courts 
of either Law or Equity to be 
proſecuted; and the Courſe of 

Proceedings at Law therein, 
from the Commencement of ihe 
Action to the fudgment, and 
Execution thereupon, with the 
ſeveral Statutes giving Furiſ- 
diction to Fuſtices of the Peace 
in Caſes of Tithes, viz. 7 & 8 
W. 3. c. 6. and c. 34. and 1 
1 


49 ww . 


E have before ſhewn, That an Action Adlon, at 
lay at the Common Law in divers 2 Law 
Caſes, either for the Parſon where Tithes 2 3 — 
were not duly ſet forth, as Noy 126, 152. out Tithes,&c. 


2 Leon. 101, 1 Brownl. 34. 13 Co. 23. 2 Inſt. See Degg, 
649. 405, 406. 
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Notice where 
weceſſary. 


Againſt the 


Parſon for not Jr . or Caſe, by the Owner of the 
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649. or where detained or with-held from 
him, as Hob. 247. 2 Cro. 324. 3 Cro. 697. 


843. 1 Brownl. 123. Moor 912. Telv. 92. 1 


Ton. 230. 1 Roll. Rep. 420. 3 Keb. 500. 3 
Med. 283. and ſo are the Words of the Stat. 
32 Hl. 8. c. 7. and that, if Tithes were ſet 
out, and after carried away by the Owner 
of the Land, the Parſon before the ſaid Sta. 
tute might have either ſued in the Spiritual 


Court, or had his Action of Treſpaſs, Ge. 


at Common Law. See 10 H.4. 2. 
And that in like Manner an Action of 


Land, lay againſt the Parſon for not carry. 
ing away his Tithes in Time, &c. See 
Noy 31. 3 Balſtr. 336. Godbo. 329. Ley Jo. 
ante. | 

But note; to maintain the Action in that 
Caſe, the Owner ought to give. the Parſon 
Notice, that the Tithes are ſet forth. See 
1 Roll. Abr. 643. Stile 342. and 2 Ventr. 48. 
Tho? he is not obliged to give Notice in o- 
ther Caſes. Vide ante. 
And if, after the Tithes are ſet forth, and 
Notice thereof given to the Parſon, he ſends 
his Servant to fetch them ; but the Pariſhio- 
ner threatens the Servant, and will not ſuf- 


er him to carry them away; and after that 
the Parſon leaves them a long Time to re- 


main upon the Ground, whereby the Graſs 
is Damnified, yet no Action lies againſt the 
Parſon until a new Requeſt made to take 
away the Tithes. See 1 Roll. Abr. 109. 
But tho* the Action lies againſt the Par- 
ſon in that Caſe, for-not carrying away of 


Predial Tithes, as Corn or Hay, yet it ſeems 
to 


— 


e 
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to be doubted whether it lay for not taking 
away of Tithe Cheeſe, or other mixt Tithes. 
2 Roll. Rep. 128. Godbolt 329. But in Dr. 
Bridgman's Caſe, in Noy's Rep. and in the 
Caſe of Wiſeman againſt the Rector of 
Landen in Eſſex, cited in Godolphin 377. an 
Action ſeems to lie againſt the Parſon for 
not accepting the Tithe of Cheeſe in Time. 
Alſo the Law ſeems to * That 1 855 Lee Be 
Tithes remain too long upon the Land, Oc. 
the Owner of the Soil may take them Da- yy 
mage Feaſant ; but then (if he be ſued for 
taking them, ) he, to juſtify, muſt ſer forth 
how long they had remained before he took 
them; and what be ſaid a Remainin 
too long is triable by a Jury. See 1 Roll. 
R. 212. Ley 70. Latch. 8. 3 Bulſt. 336. and 
Godolphin 329. and whoever takes away 
Tithes, not having a Right ſo to do, is a 
Treſpaſſor; nor are Tithes payable by any but 
ſuch as have a lawful Property in the Thing 
tithed ; ergo not of Things ſtollen, &c. wes rn 
Alſo an Action at Common Law lies a- Againſt a Dif- 
gainſt a Diſeiſor for taking the Tithes; or eis, &c. 
if one cuts them, and another carries them. 
away, it lies againſt either of them, upon 
the Statute 2 & 3 Ed. 6. Paſ. 15. Car. B. R. 
See Godotph. 445. and if a Leſſee for Years By # Rever- 
be ſued in : Spiritual Court for Tithes, 2 f —4 
he in the Reverſion may have a Prohibition. 
See 1 Cro. Love verſ. Piggot; and if any Lay- 
man, lawfully intereſted in Tithes, be diſ- 
ſeized thereof, or wronged therein, he may 
have his Remedy for them, or Damages for 
the Wrong, in the King's Tem Courts, 


by the ſaid Statute 32 H. 8. and 2 & 3 EA. 6. 
(and 
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(and ſo I conceive he miglit by the Common 
Law before the faid Statute) but this tis 
48 ſaid does not deprive him of his Remedy for 
N them in the Spiritual Court. See 11 Cy. 1 3. 
Dyer 133. Note; the Action will lye by 
Executors, but not againſt them. Syderf. 88. 
| 181. See further by and againſt whom the 
* Action will lie. Degg 397, 398. 
$ Election of Suit Alſo for Refuſal to pay Tithes, or not 
S the Shiri ſetting forth Predial Tithes, the Parſon may 
an either Libel in the Spiritual Court, or he, 
ora Courts. . 
or any other Proprietor thereof, may Sue at 
the Common Law for the ſaid Tithes, or 
for the Subſtraction thereof, at their Electi- 
on, and recover the treble Value of the 
Tithes, as was adjudged in Hood's Caſe. P. 
29 Eliz. See 2 Inft. 650. and Hill. 40 Elia. 
C. B. Rot. 699. Bedclls's Caſe. 
Right of Where only the Right of Tithes comes in 
Tithes not. Debate (and not the Right of Patronage ) 
there it has been held, That the Eccleſiaſti- 
cal, and not the Temporal Court, ſhall take 
nizance thereof, although both Parties 
claim by Preſcription, which in it {elf is a 
Matter properly triable at Common Law; 
and ſo it was adjudg'd Mich. 29 Bl. in B. R. 
as Godolphin reports Pag. 446. and cites 22 
E. 4. 24. and 35 H. 6. 39. But ſee 13 Ct. 38, 
39, 40, 46. 38 H. 6. 20, per Forteſcue, and 


26H.8. 3. | 
Annual Pen- But where the Parties Litigant are both 
fon. Eccleſiaſticks, and the Claim of the one be 


for an Annual Penſion out of the Parſonage 
of the other, although he claim the ſame 
by Temporal Grounds, (viz. by Preſcription 
and Real Compoſition) he bath his Election 
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to ſue in either Court as aforeſaid; yet if 
tis there be a Contention de jure decimarum ori- 
for ginem ducens de jure Patronatus, tunc cognitio 
13. (peat ad Legem civilem, i. e. Communem. 
by Godb. 63. 11 1 8101 Y: | 
88, And tho” by Statute 34 H. 8. an Eccleſia- 
he ſtical Perſon may ſue for Penſions in the Ec- 

cleſiaſtical Court; yet if he brings a Writ: of 
10t Annuity for the ſame, and Declares upon a 
ay Preſcription, he has then determined his E- 
ie, lection; and if afterwards: he ſue for his 
at Annuity in the Eccleſiaſtical Court, a Pro- 
or hibition will lie. See Parſons: Law Pag, 292. 
Mi- If a Suit be in the Eccleſiaſtical Court be- 
he tween a Parſon and the Vicar for Tithes, a 
prohibition hath always been denied, if there 
be not other Matter in the Caſe determinable 
by the Common Law. See Mich. 16. Fac. 1. 
in Rull. Rep. Quære Moor 1267. 
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e) Vet it is held, That a Real Contract (or Real n. 
ſti- Compoſition) tho* made between Eccleſia- 
ke ſtical Perſons, and even of Eccleſiaſtical 
ies Things, is only cognizable at the Common 


F Law, See March's Reports 879. And yet it 
; is ſaid, That if a Modus Decimandi, or Cu- 

ſtom of Tithing be agreed by and between 

both Parties, it may be ſued for in the Ec- 

585 cleſiaſtical Court. But if the Modus, or 

nd W Cuſtom be denied, a Prohibition may be a- 

warded *till it be tried at Common Law. 

th Hob. 247. a 

be But where there is a Modus Decimandi, be 

ige it of Lands, or a certain annual Sum of 

me Money, or other Profit, Time out of Mind Tibet in 

ion 

on 

to 


given to the Parſon and his Sucteſſors, in Kind, &. 
full Diſcharge of all Tithes in Kind, in fpeh a 
Place 


{aw Würm 


1 
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Note. 


Lay Cbattles. 


The Law of Tithes, &c. 


Place certain, if the Sum be not paid, the 
Parſon may not ſue for Tithe in Kind, but 
Court ; and yet the Modus itſelf is not tria. 
ble there, but at the Common Law. See 
12 or 13 Co. 40, 46. 

Alſo after the Tithes are carried away 
out of the Ground, it has been held, 'That 
a Suit cannot then be commenced for them 
in the Ecclefiaſtical Court, becaufe they are 
then become Lay Chattles, and the Proper. 
ty or Nature thereof is then altered. See 
1 Rol. Rep. Reynolds v. Hayes, and 38 E. z. 
13. per Finchden. 

And note; for the not ſetting forth of 
Tithes, not only the Parſon or Rector, but 
alſo the Farmer of the Rectory may ſue up- 
on the Statute 2, 3 Ed. 6. in the Courts at 
Common Law. Moor 192. And it ſeems he 
may for detaining, or with-holding thereof, 
or carrying them away, Ec. 

But tis ſaid, the bare ſevering or ſetting 
forth of Tithes, doth not make them be- 
come Lay Chattles, but the carrying them 
away out of the Ground doth, (and ſo it 
ſeems doth any other Poſſeſſion of the ſame, 
as putting them in a Cart, Oc.) 

And therefore, if the Tithes be ſevered, 


and ſet forth, and afterwards the Parſon 


leaſes out his Parſonage, not mentioni 

the Tithes, yet the Tithes ſo ſet forth ſhal 
paſs ; for although they are divided and ſe- 
vered, yet they are as yet Spiritual Duties 
of the Parſonage ; but if the Tithes are car- 
ried into Barn, Ec. (or an 


wards 


— 


other Sort of 
Tithes be paid to the Parſon) and after- 


he 
ut 
cal 
la- 


ec 
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wards the Parſon leaſes the Parſonage with 
all Profits, Sc. theſe ſhall not paſs to the 
Leſſee, who after that takes the Parſonage ; 
for that now they are become Lay Chattles ; 
adjudg'd in one Smith's Caſe in G B. Mic. 
6. Fac. 1. 

nd it was agreed in Cannen's Caſe, Hill 6. 
Jac. 1 Roll. Rep. That if a Pariſhioner ſe- 
ver his Hay, and it be made into Ricks or 
Cocks, and he after ſell it (on the Ground) 
the Parſon cannot ſue the Vendee for the 
Tithes thereof, but him that ſevered it, 
and on this Matter a Prohibition was grant- 
ed. Hill 16 Fac. 1. B. R. 1 Roll. Rep. 

If a Pariſhioner doth not ſet forth his 4#ions on 
Tithes, or ſubſtracts them after they are ſet 2 * 
forth, the Parſon may Libel againſt him in 
the Spiritual Court, or elſe by the Stacute 
2 6 3 Ed. 6. c. 13. the Parſon, or other 
Proprietor of the Tithes, may have their 


Action in the King's Temporal Courts for 


the not ſetting them forth, or for ſubſtract- 

ing of them, at their Election; and ſhall re- Pest for the 

cover the treble Value in an Action of Debt. e Value. 
For although the treble Value be not To the Parſon 

given to the Parſon, or other Proprietor of Y {mþlication. 

the Tithes, by any expreſs Words in the 

Statute ; yet, for as much as he is the Party 

grieved, and hath the Right of the Tirhes 


in him, the treble Value is given to him : 


For whereſoever a Statute gives 4 Forfeiture, Note. 
or a Penalty, againſt any one who wrongfully 
detaineth or diſpoſſeſſeth another of his Right or 
Intereſt, in that Caſe he that hath” the Wrong, 
ſhall have the Forfeiture or Penalty, and ſball 
have bis Aion at the Common Law for the 

-—. | ſame ; 
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In Temporal 
"7 Courts no C:ſt's, 


, ; In Syiritual 
** only double 
Value and 


Coſts, 


Oveſtions on 
the treble 
Value. 


| IWhy the For- 
i feiture to the 
Party grie ved. 


J 
/ 
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ſame: Or elſe, in the Caſe ſupra, he may 
ſue in the Spiritual Court ; adjudg'd in 
Wood's Caſe, 2 Inſt. 650. 3 Cro. 608. 13 O. 
43. 2 Cro. 10. Moor 710. Coke's Entries 162, 
and Bedle's Caſe in Godbolt. Vide infra. 

But in his Action at the Common Law 
he ſhall recover no Coſts, as adjudged in 
Sir Moyle Finch's Caſe ; and ſee Hill. 40 EI 
B. R. Rot. 699. Bedel's Caſe accords. 

And if the Parſon, or other Proprietor, 
will ſue in the Eccleſiaſtical Court for Sub- 
ſtraction of 'Tithes, he ſhall recover there 


but the double Value of them, becauſe in 


that Court he ſhall recover the Tithes them- 
ſelves, and Coſts, which is equivalent to the 
treble Value at the Common Law ; for at 
the Common Law he ſhall recover no Coſts, 


but in the Eccleſiaſtical Court he ſhall reco- 


ver Coſts and Expences. See 2 Inf. 651. 

Now concerning the treble Value on the 
ſaid Statute 2 & 3 Ed. 6. two Queſtions have 
been made, viz. Firſt, To whom the ſaid 
Penalty was given.; and ſecondly, in what 
Court it is to be recovered, 

As to the firſt Queſtion, ſome have thought 
that the treble Value was given to the King, 
it not being, by any expreſs Words in that 
Statute, limited, or made payable to any 


one. Savil 63. But the contrary has been 


reſolved, and that it ſhall be given to the 
Party grieved. See the Caſes cited pra: 
And note; the Reaſon of theſe Judg- 
ments ſeems to be, That tho' all Forfeitures 
at Common Law, as alſo Forfeitures given 


by Act of Parliament, by Reaſon of any Of- 


fence committed againſt the publick Jars 
TI 0 


4 
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of the Nation, and not appointed to any 
particular Perſon, ſhall be to the King, as 
the Head and Fountain of Juſtice, and who 
is thereby ſuppoſed ro be the Perſon offend- 
ed and injured by ſuch Offence. Yet, when 
a Forfeiture given by Act of Parliament, ap- 

ars not to be intended merely as a Puniſh- 
ment for the Offence committed, but as a 
Recompence to ſome particular Perſon in- 
jured, for the Damages he has thereby ſuſ- 
tained : In ſuch Caſe, tho* no particular 
Perſon be by ſuch Statute expreſs'd or ap- 
pointed to have the Penalty and Forfeiture ; 
yet the Party damnify*d- ſhall have it as a 
Recompence and Satisfaction for the Da- 
mage he hath ſuſtained by the Offence; and 
accordingly the Forfeĩture and Penalty given 
by this Statute, hath been expounded to be 
as a Satisfaction intended for the Tithes ſub- 
ſtracted, and therefore to belong to him, 
whoſe Right it is to have the ſaid Tithes. 
See Mor 238. Dr. Bonbam's Caſe, and 16. 
710. and 8 G. 119. b. But the Statute being 
prohibitory, if the Party does not ſet forth 
his Tithes, he may be fined to the King up- 
on an Information or Indictment, as was 
ſaid. See Moor 911. Savil 62. 
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Secondly, the next Doubt has been, in [» what Corrs 
what Court the treble Value is recoverable. f** treble Ha- 


lu? ig re obe- 


As to which two Points have been reſolved, 3 


Firſt, That the Owner or Tenant of the 
Tithes, may ſue for the treble Value in the 
King's Temporal Court, by Action of Debt. 
2 Cro. 70. 3 Cro. 126, 608. And Secondly, 
that a Suit for the treble Value may not be 
brought in the Spiritual Court, 13 Co. 23, 

Dd 2 and 


. 
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and 47; and if the treble Value be there th 
demanded, a Prohibition lies, as aforeſaid, Co 
See Brownl. 7. and Godbolt, The Dean and Tr. 
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Canons of Mindſor's Caſe. gre 

In Courts of Alſo, when a Sentence definitive was gi- fit 
Common Law. en in the Eccleſiaſtical Court for the treble pr! 
Value, &c. and a Prohibition was thereupon | 

prayed, tho” the Court doubted whether a du 

; General, or a Special Prohibition ought to Ex 

. preialProbi- iſſue, and whether the Court Chriſtian, af: al 
ter a Definitive Sentence, could divide their Va 
Sentence, or the Execution of it; yet at TI 

length it was reſolved, That the Prohibitis for 

on ſhould be, That they ſhould not proceed col 

to the Execution of their Sentence, as to of 

the treble Value. See Moor $73. the 

And although in the Spiritual Court, up- ple 

on a Libel grounded on the ſaid Statute 2 N 

& 3 Ed. 6. the Sentence be, that the Plaintiff tre 

AM ſhould recover the ſingle Damages, and the tre 

& | ſame be ſet in certain, E9 witerius quod recu- na 
1 peret duplicem valorem; Which is alſo by the | 
1 ſame Sentence ſet in certain; yet a Prohibi- qu 
1 — Exceſize tion will be granted, becauſe the Damages th: 

amages. . . . 

f to be given in that Court are exceeded in thi 
ll the ſaid Sentence; for though in ſuch Sen- on 
ji tence it be not expreſly ſaid that treble Da- rec 
Mi mages ſhall be recovered, yet it amounts to rul 
b as much, if the Words of the Sentence be Cur 
i joined together; wherefore in ſuch Caſe it tut 
. was dire That a Special Prohibition, in be 
4 which the ſaid Statute, and the whole Mat- co 
i ter was to be mentioned, ſhould be awarded. to 

1 See Godb. 341. thi 
| | Note. And thus, by the Expoſition of the Clauſe rec 
| of giving treble ages in the ſaid —_—_— 
| I tne 


— — 
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the Common Law Courts, viz. King's Bench, 
Common Fleas, and Exchequer, have the 
Trial of Cauſes of Tithes originally, to the 

reat Grief of the Civilians, and no lefs Bene- 
fit and Advantage of the Clergy, and other Pro- 
prietors of Tithes. | 

However, the treble Value for Tithes not —_ the 
duly ſet forth, not recoverable by Bill in the (7.7 
Exchequer Chamber; and when a Bill was ter in the 
exhibired there on this Statute for the treble Ce of 
Value, it was clearly holden by the Court, Pla.) 
That the Bill did not lie upon this Matter; 
for there ſhall be no Suit or Proceedings ac- 
cording to the Order of that Court, in Caſes 
of Conſcience upon any Penal Statute. But 
the ſame may be ſued far in the Court of 
Pleas there. 3 Leon. 204. Moor 302. 

And yet it is ſaid by Keeling, That the 
treble Value given by this Statute, is a Duty 
trebled by the Statute, and not a bare Pe- 
nalty only. 2 Keb. 502. | | 

And a Bill being brought in the Exche- 
quer Chamber, and a Demurrer to it, for 
that the Flaintiff had not thereby demanded Exe: for the 
the ſingle Value, it being a Bill Paſorocy ſingle Value, 
only to 'enable the Plaintiff to ſue for and 
recover the treble Value, the Court over- 
ruled the Demurrer, for that Tithes were 
ſueable for, in that Court, before the Sta- 
tute; bur a 2 is made by the Reporter, 
becauſe, as he ſays, it is contrary to the 
common Practice and Uſage of the Court, 
to have ſuch a Bill there, without alledging 
therein, That the Plaintiff is contented to 


receive the ſingle Value only. See Harar. 190. 
D d 3 And 
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And this I take to be the Practice of the 
Court of Chancery alſo. 

Alſo in an EWliſb Bill in the Exchequer 
Chamber, the Plaintiff is not to ſet forth 
particularly his Title to the Tithes, no more 
than in an Action of Debt upon the Statute; 
as if a Vicar be Plaintiff, he need not ſet 
forth whether he Claims the Tithes by Pre- 
ſcription, or by Indowment, eſpecially if 
the Defendant admits the Plaintiff's Right 
to have the Tithes, and infiſts upon ſome 
other Matter, as Payment, &c. For that 
will ſupply the Defects of the Bill; tho? tis 
ſaid to have been often ruled contrary. See 


Hardr. 130, 321. 


And note, in ſuch Caſe the Plaintiff ought 


5 to make Proof of the Value of the Tithes, 


Privilege not 
in al Caſes in 


the Exchequer. 


ther; which would þe-a great Prejudice 0 
1 the 


as what Cattle hath been depaſtured in the 
Place where, Oc. Hardr. 4. | 

Nor may a Recompence, according to the 
ſingle Value of the Tithes ſubſtracted, be re- 


covered in all Cafes in the Court of Exche- 


quer. For when the Queſtion was moved 
there, whether an Impropriator that is to 
pay an annual Rent to the King for his Im- 

ropriation, in the Name of a Tenth, ſhould 

ave the Privilege of that Court to ſue for 
Tithes there, as the King's Debtor, viz. for 
the ſingle Value thereof? The Barons were 
of Opinion that he ſhould not. For upon 
the ſame Reaſon (ſay they) every one, who 


is to pay any Tenths or Firſt-Fruits, ſhould” 


draw another who ſues him, into the Exche- 
quer, and fo all Controverſies concerning 
Tithes and Parſonages ſhould be drawn thi- 


r 


'C 
n 
0 
d- 
4 
J 


the Spiritual Courts. (Quære if a good Rea- 
ſon? and if the Practice be not now to re- 
tain all ſuch Suits there.) 


But Egerton contra vouched Conyer's Caſe, Caſes of Tithes 
where the King gave a Parſonage to a Prior #” ½ Exibe- 


in Frankalmoigne, and the Tithes thereof be- 
ing withdrawn, the Prior impleaded him, 
who withdrew them, in the Exchequer; 
and in that Caſe it was holden, That the 
Prior ſhould have the Privilege; for the King 
is in Danger to loſe his Patronage, or rather 
his Founderſhip, if the Rectory be Evicted 
—— Gent. Baron ſaid, That the Tenant of 


the King in Chief, or he who pays Firſt- 


Fruits, or he who holds of the Queen in 
Fee-farm, ſhall not have in that Reſpect 
Privilege, See 2 Leon. 146. 

And yet, if a Copyholder of the King's 


Manor pretends Preſcription for a Modus 


Decimandi againſt a Parſon, the Right of 
Tithes ſhall be tried in the Exchequer, and a 
Prohibition was granted in ſuch a Caſe, to 
the Eccleſiaſtical Court, Paſ. 7 Fac. 1. 4 Leon. 

And when the Caſe was that J. S was 
Parſon of a Church, and A. Vicar, and the 
King Patron, the Court ſaid, That the De- 
bate between the Parſon and the Vicar for 
the Tithes ought to be either in the Exche- 
quer Chamber by Engliſh Bill, or by Action 
in the Office of Pleas. See 1 Leon. 59. and 
3 Leon. 20 


- 
* 


It is alſo ſaid, That where a Prior is the Flecfion. 


King's Debtor, or ought to have Tithes of 
another Spiritual Perſon, he may chooſe 
to ſue for the Subſtraction of his Tithes, 
either in the Eccleſiaſtical Court, or in the 

| Dd 4 Exche- 


% 
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Exchequer; and yet the Perſons and Mat. 
ter alſo were Eccleſiaſtical. For ſeeing the 
Matter by a Mean concerneth the King, he 
may ſue for them in the Exchequer, as well 
as in the Eccleſiaſtical Court, and there ſhall 


1 


Di. 20. cited in 5 Coke de 2 Ecclefiaſtico, 
Pool. 16. See other Caſes of Suits for Tithes 
by Bill in the Exchequer Chamber. Hara. 
130, 133, 190, 321, Cc. Vide Degg 4035, Gc. 
In the Chan- Iithes alſo by Eng/i/o Bil may be ſued 
88 for in the Court of Chancery, but not for 
a Forfeiture of the treble Value. For the 
» Plaintiff in ſuch Bill there, as alſo in the 
Exchequer Chamber, muſt alledge in his 
Bill that he is contented to wave the ſaid 
- Forfeiture, and inſiſt only on the ſingle 
Value. 
Of Suits in Chancery touching Tithes, 
fee 1 Chancery Caſes, 187, 233, 272, 282, 
2 Chancery Caſes, 32, 237. 1 Vern. 60, 185. 
2 Vern. 46. New Caſes in Equity 17. Curſts 
Caucellariæ 40. 1 Chan. Rep. 25 C 2). 
It is true, in 4 Car. 1. a Bill in Chancery 
for maintaining a Modus Decimandi was dil. 
miſs'd, as being a Matter proper for the 
Common Law or the Eccleſiaſtical Court. 
1 Chan. R. 27. But divers Precedents were 
before that Time of the like Bills retained 
and decreed in that Court. ( Vide ibid. 25.) 
And it is now become an eſtabliſhed Prac- 
rice. 
County and And, as I have before abſerved, That 
Sheriff; Conrti- Tithes originally were ſued for in the Hun- 
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that even at this Day they may be ſued — 
| | | Y 


the Right of Tithes be determined. 38 A. 


dred or County Courts; ſo ſome have held, 
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by Action of Debt on the faid Stat. 2 & 3 
£4. 6. in the Sheriff's Court, by Juſticies, Gt. 
See 2 Keb. 416, 420. 1 Lev. 253. Biſhop v. 
Corbet, in B. R. which Caſe, as reported by 
Lewvins, was thus: ee I0h 

A Prohibition was prayed to the County Quere if 
Court to ſtay a Suit there, in an Action of — : 
Debt for Tithes by Fufticies ; for that it lie Ci 
was not Debitum ex contradiu, but ex delifto, Court. 
founded on a Statute, whereof the Sheriff 
had no Power to hold Plea, And the Ju- 
ſticies does not enlarge his Juriſdiction to 
other Actions, but only enables him to hold 
Plea of greater Sums than he can by his or- 
dinary Juriſdiction; and it was further 
moved, that a Prohibition was grantable in x Prohibition 
this Caſe without a Suggeſtion entred, be- to inferior 
cauſe it is in Nature of a Superſedeas ; which Cots with- 
the Court denied; but they held this a % . 15 
Caſe very fit to be conſidered, and therefore 
directed a Suggeſtion to be, and a Declara- 
tion thereon, and that the Defendant ſhould 
plead or demur thereto, ſo that the Caſe 
might come judicially before the Court. 

But note, as to the firſt Objection, tho? 
it might be Debitum ex delido by the Statute, 
yet it might be Debitum ex contract at Com- 
mon Law, and conſequently that the Action 
lies in the County Court by Juſticies; for 
the Statute does not take away any Remedy 
that the Common Law gave. 4 

Alſo by the Cuſtom of ſome antient Cities Mayor's Court 
and Towns, Tithes of Houſes, Ec. ariſing 257 1M. 
within thoſe Places may be ſued for in the Fw — 
Mayor's Court, as in London, where the 
Tithes are generally computed at ſo _—_ 

_ Houle 


— 
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Houſe per Annum; and the like Cuſtom J 
take to be in Canteriury, Tork, and other 
Cities. But note, the Tithes payable by 
ſuch Cuſtom, may not properly be called 
'Fithes of the Houſes, for Houſes in them- 
' ſelves are 'Tithe-free. But ſuch Payments 
do ſuppoſe a Modus, or antient Compoſition, 
in Lieu of the Land whereon the Houſe is 
built. 74 
Juſtices of the And now by the ſeveral Statutes of » & 8 
Sul Tithes, M. 3. © 6. and 1 Geo. I. c. 6. (which ſee here- 
after) a ju: iſdictiom is given to two Juſtices 
of the Peace (not Patrons or intereſted) 
and on Appeal to the R to 
hear and determine Caſes of ſmall Tithes 
under 40s. per Annum. See Degg 414. 
A Modus, But even in that Caſe, if the Perſon com- 
+. 45 ag „ Plained of for with-holding his Tithes, G. 
1 ſhall before the Juſtices inſiſt upon a Pre- 
ſcription, Modus Decimandi, Cuſtom, c. it 
ſhall be determined by a Trial at Law. See 
the ſaid Act 7 & 8M. 3. poſt. 
Afions on the As to Actions brought on the Statute 2 
8 — 3 Ed. 6. for not ſetting out or with-hold- 
35 ing, detaining or obſtructing of the Tithes, 
Sc. we may obſerve, That in Hood's Cafe 
before- mentioned (viz. an Information in 
the Exchequer for the treble Value, as for- 
Debt for net feited to the Queen) it was reſolved That 
a foth an Action of Debt lay in any of the Courts 
| of Common Law, upon the ſaid Statute, 
for not ſetting forth of Tithes, Sc. 
Since which Reſolution, Actions of Debt 
have been frequently brought in all the 
Courts of Weſtminfter by Parſons, Vicars, 
Proprietors, Owners and Farmers of Tithes, 


as 
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as well Laymen as Spiritual; but it being ſo | 
long (viz. forty Years after the making of 

the Statute) before it was put in Practice, 

the Statute in the Declaration was uſually 
miſrecited, vix. That on the fourth Day of A Miftake in 
November 2 Ed. 6. it was Enacted, Sc. reciting the 
Whereas in Truth the Parliament commen- 44. 

ced 40 Novembris ¶ Degg ſays Feæbraarii) An- 

10 1 Ed. 6. and was continued by Proroga- 

tion to the 4th of November 2 Ed. 6. And 

this Miſtake being diſcovered in the Caſe of 

Oliver v. Collins, (1 Brownl. 100.) in B. R. 

Paſ. 6. Fac. 1. it was moved in Arreſt of 
Judgment, but over-ruled after great De- 

bate, by Reaſon of the Multitude of Pre- 

cedents in the ſame Form, And thereupon 

they affirmed Qnod multitudo Errantium parit 

Errori Patrocininm. See 1 Brownl. 100. Dyer 


171, Tebv. 126. Stile 122. 2 Keb. 327. 
And yet Note, where the Plaintiff in his Note. 


Declaration recited this Statute to be made 
of the 4th of November Anno 2 & 3 Ed. 6. 
after Verdict Judgment was arreſted, be- 
cauſe the ſame Day could not be in two 
Years of the ſaid King; ſee Moor 302. Lang- 


ley v. Haines. 


And here it may be proper to ſhew, by By and againſt 


and againſt whom Actions lie on the ſaid %,] Ations 
Statute, as alſo ſuch Caſes as have been ad- 2 
judged, as to Declarations, Pleadings, Iſ- 

ſues, Evidence, Verdicts and Judgments 

thereon, 


If a Husband be ſeided or poſſeſſed of By Heiberd | 


Tithes, in Right of his Wife, or jointly d Wife. 
with his Wife, it is commonly held they 


myſt both join in bringing an Action for 
Sub- 
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Subſtraction of Tithes, upon this Statute. 
See Moor 912. 2 Inſt. 650. 13 Co. 48. Noy 136. 
2 Brownl. 9. But yet in one Babbingtor's 
Caſe, 1 Roll. Rep. 13. it ſeems to be admit. 
red, That the Action may be brought by 
the Husband alone, without joining the 
Wife with him; which I conceive to be con- 
ſonant to- Law and Reaſon. 

If the Husband dies, the Wife, and not 
the Executors of the Husband, ſhall bring 
the Action, Noy 136. But if the Tithes be 
once ſet out, and ſevered from the nine 
Parts, they then become a Chattle veſted in 
the Husband, (and it ſeems ſhall go to his 
Executors) Ley 70. And therefore if after 
ſuch Severance they be taken by a Stranger, 
the Husband alone may bring an Action of 
Treſpaſs for taking away his Tithes. See 
Fon. 325. Noy 136. 2 Brownl. 9. 

But an Action of Treſpaſs, in ſuch Caſe, 
lies not againſt the Owner who ſer out the 
Tithes, Noy 44. Moor 912. 3 Cro. 606. nor 
may any other Action be brought againſt him 
(except he be particeps criminis) and it 
be, he may plead the Special Matter in Bar 
of ſuch Action. 4 Leon. 7. 

But if after the Severance the Owner of 
the Corn himſelf, or any other, by his Com- 
mand takes the Tithes away, the Husband 
and Wife, in ſuch Caſe, may join in an Ac- 
tion on the ſaid Statute againſt the Owner for 
not ſetting out the Tithes, notwithſtanding 
they were ſevered from the nine Parts, for 
that ſuch Severance is to be look'd on as 


| fraudulent, only to evade the Law. Noy 136. 


But 
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But it ſeems to me, That the Husband in 
this Caſe has an Election, either to charge 


6. 

's the Owner of the Corn in an Action of 
t- Treſpaſs at the Common Law, to be brought 
Yy by himſelf alone, for taking away his Tithes 
” after they were ſevered ; or in an Action on 
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the Statute, to be brought by himſelf and 
his Wife, for taking away the Corn, the 
Tithes not being ſet out ; even as before the 
Statute, in ſuch a Caſe, the Party grieved 
might either have had Treſpaſs at Common 
Law, or ſu'd for the Tithes in the Spiritual 
Court: Vet Quzre if there be not a Diffe- 
rence, where the Tithes ate immediately 
taken away by the Owner of the Corn, af- 
ter they are ſevered, and where they are 
ſuffered to continue ſome Time upon the 
Land after ſuch Severance; for in the la- 
ter Caſe it ſeems they may be taken or di- 
ſtrained Damage-feaſant. it 


If one be poſſeſſed of Tithes by ſeveral here one is 
Titles, as where Part of them belongs to PJ*d ſe- 
the Parſon, and Part to the Vicar, who ſe- — 
verally make Leaſes of their ſeveral Parts 
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to one Perſon ; ſuch Lefſee may bring one 


Action for the Subſtraction of theſe Tithes. 
2 Cro. 68. Noy 63. and 1 Brown: 86. S. C. 
And ſo if the Lands out of which the Tithes 
are demanded, he in ſeveral Pariſhes, yer 
one Action may be brought for the Subſtrac- 


ting of them; and the Plaintiff need not 


ſet forth how much of the Lands lie in one 
Pariſh, and how much in the other; the 
Action being in Nature of an Action of 


Treſpaſs grounded upon the Wrong, in not 


obſerving the ſaid Statute. See 1 Ventr. 126. 
2 Keb. 165. and 2 Lev. 2. S. C. And 
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5 Declaration. 


Where ſeveral 
may join in 


the Action. 


By Foint- Te- 
nants, or Te- 
nants in com- 
mon. 


How againſt 


them. 


The Law of Tithes, &c. 
And yet, if the Plaintiff in his Declarati- 
on only ſays, That the Tithes belonged to 
him, and ſets not forth in what Pariſh the 


Lands lie, out of which the Tithes are de. 
manded, this is nought, if the Defendant 


demur to the Declaration; but if it go to 


Trial, and a Verdict be found for the Plain. 
tiff, this Omiſſion is help'd by the Verdict; 
by Rolls, Stile 229. Cane and Pell'ss Caſe. 
But ſee the Caſe of Strode v. Byrt, Paſeh. 
7 Vz. B. R. where in Debt on the Stat. of 
Ed. 6. for not ſetting out of Tithes it was 
held, That it is ſufficient for the Plaintiff to 
declare he was Proprietarius, without ſhewing 


any Title; but it was ſaid he cannot reco- 


ver without proving his Title. 4 Mod. 422. 


Cumberb. 238. S. C. vide poſt. 
Two ſeveral Perſons, who have Right to 


Tithes by ſeveral Titles, cannot join in one 
Action for their Subſtraction; as the Parſon 
and Vicar in the Caſe ſupra cannot join, be- 
cauſe they have ſeveral Titles (tho' their 
Leſſee might, becauſe he has but one Title.) 
1 Brownl. 86. 

It is ſaid that Joint-Tenants, or "Tenants 
in Common of Tithes, muſt join in an Ac- 
tion for their Subſtraction. Clayton's Rep. 
Caſe 48. Yer Quere as to Tenants in com- 
mon: For it ſeems contrary to the Reſolu- 
tion in the Cale before cited, viz. 1 Brown- 
low 86. 

Where there are two Joint-Tenants, and 
they enter and occupy jointly, the Action 
muſt be brought againſt them jointly; but 
if one only enters and occupies, the Action 


muſt be brought againſt him that occupies 
| alone. 
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alone. See Hutton 121, 122. See 2 Cro. 86. 
62. and Hughs's Abr. 689. | 


And note; an Action upon this Statute Execuwrs. 


lies by Executors, but not againſt them. 
See Hutton 121, 122. | 


If the Action be brought by a Parſon by Frm of the 
Plaint, he need not name himſelf Parſon in Declaration. 
the Queritur, For if it appear by the Decla- 
ration that he is Parſon, it is ſufficient. Bur 


it is ſaid by Fleming, Juſtice, That if the 


Action be brought by Writ, (i. e. by ori- 


zinal) he muſt name himſelf Parſon, altho' 
he need not do ſo, when it is: by Plaint, 
1 Browwnl. 98. 4 


It has been held, That if the Action be Tam, &e. 
brought Tam pro Domino Rege quam pro ſeipſo, quam, &c. 


that it is not good. 3 Cro.621. and Moor 911. 
8. C. And yet it is agreed in Luvered and 


Owen's Cale, Het]. 121, 122, That an Ag 
tion, Tam pro Domino Rege quam pro Ene 


may be brought on this Statute, becauſe the 
King is to have a Fine. And Sir S. Degg, 
þ. 404. takes this Caſe to be Law, rather 


than the Caſe in ee and Moor ſupra, up- 
on that Accountonly, that the King is to 


have a Fine, if Judgment be againſt the 


Defendant; and mentions Actions brought 
on the Statute of Hue and Cry, as within the 

ame Reaſon. | 
But in Anſwer to this it is ſaid, That the 
King's having a Fine is no Reaſon for bring- 
ing the Action in the King's Name; for in 
many Actions the King has a Fine, and yet 
the Action is never brought in his Name. 
And therefore in this Caſe it is thought more 
proper to bring the Action in the Name — 
the 
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the Party only. But it is admitted in 

Information Moor 911. That an Information in the 

King's Name will lie upon this Statute, for 

not ſetting out of Tithes; and accordingly 

in Eaſter Term 26 Blix. ſuch an Informa. 

tion was brought. See Savil 62. and Wood's 
Caſe ante. 


aeainfl the If the Owner of the Land ſells the Corn 


Vendor or Ven- thereon growing, and the Vendor by Com- 
_ mand of the Vendee, (vere if not the Ven- 
dee by Command of the Vendor) reaps the 
Corn and carries it away without ſetting out 
the Tithes, the Action lies againſt the Own- 
er of the Land. Noy 152. 1 Brownl.3 4. And 
ſome ſay the Action may be againſt the Ven- 
dee at the Election of the Plaintiff. See 
Miatſn 634. 

Owner of the lt is not neceſſary to ſet forth in the De- 
Corn. claration by whom the Corn was ſown, the 
Action being brought againſt him who is 
Owner of the Corn at the Time of Reaping; 
ime and but the Time and Place where and when the 
lace tobe Corn was carried away muſt be alledged. 
b 2 Gro, 362. And although the Severance of 
the Corn be ſhewed to be before the ſow- 
ing thereof, yet becauſe the mentioning the 
Time when the Corn was ſown, is ſuperflu- 
ous and unneceſſary, the Declaration is good 
notwithſtanding. See Degg, p. 398. where 
is eited the Cafe of Pellet ver. Hemworth. 

Paſch. 1657. B. R. ref 534 1 
Not the Plain. So if the taking away the Corn is alledg'd 
tiff » Intereſt. to be after the Defendant's Intereſt in the 
Land is determined, yet it is good; for he 
continues to be Owner of the Corn, notwith- 
ſanding his Intereſt in the Land be deter- 


mined 


C. 


in 
the 


Nor is it neceſſary 


Ly 
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mined before (after) it be ſevered. 2 Cro. 

325. and 1 Bron. 123. S. C. 

It is not ne for the Plaintiff in *Y 
Declaration to make any Special Title to o- Thvks 
the Tithes, or to ſhew any Deed to main- 

rain his Right to them; for the Action is 

but in Nature of Treſpaſs to recover Da- 

mages, and to puniſh the Wrong and Inju- 

ry the Plaintiff has ſuſtained by taking a- 

way his Tithes contrary to the Statute; and 

the Plaintiff's Title is only as an Induce- 
ment or Conveyance to the Action; but it 

is ſufficient to purſue the Words of the Sta- 
tute, and ſet forth in the Declaration; That 
the Defendant is Owner or Proprietor-of the 
Tithes. See 1 Roll. R. 13. and 1 Vemtr. 
126. and ſo in the Caſe of rade and Byrt, 
Paſ. J M, z. in B. R. before- mentioned, ir 
was reſolved, It is ſufficient to declare at 
Proprietarits, without ſhewing a Title; but 
he cannot recover without proving a Title: 
for the Plaintiff to ſhew Nor the Dy; 
what Eſtate the Defendant hath in the Land, f-ndan''s 
or by what Right. or Title he occupies it; E 

but to ſay. generally that the Defendant is 
Occupier, is ſufficient, ;See March 21. - 

Nor need the Plaintiff expreſs in the De- x.» the 
claration the Quantities-or Loads of Corn, — 
Sc. that were carried away, 1 Brownl. qa. 
nor the Kinds of it. 2 Inft. 650. 13 Coke 47. . 
$ Keb. 307. — But in an EjeTione firme 

brought for Tithes, there the ſeveral Kinds 
dught to be ſet forth. 11 Co. 25. b. 
n a Declaration on this Statute the Plain- 
tiff ſet forth, That he was Propri 


ictarius De- 


timarum G arbarum E Feni, Oc. andthat the 
E e Defen» 
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- Defendant did ſow certain Lands containing 
ſo many Acres in that Pariſh with Grain, 
and carried the ſame away, not ſetting out 

Garba quid. the Tithes; and after Verdict for the Plain- 
tiff, it was moved in Arreſt of Judgment, 
That Proprietarius Decimarum Garbarum was 
uncertain, and no Grain in particular was 
demanded by the Declaration, and therefore 
it was not good. 
But it was reſolved, That Garba in its 
proper Signification is intended of Corn: 
And Roll ſaid it had been fo adjudged in 
one Baxter's Caſe, upon Conſultation had 
with the Civilians; where, upon a Grant 
of Decimas Garbarum, the Party claimed 
to have Tithe Hay; but agreed, That 
although the Word Garba in its larger La- 
titude did comprehend any Thing that 
Good after a | uſed to be bundled up, as Wood, &c yet 
u. after a Verdict it ſnall be intended of Corn 
only; and tho' the Demand was of ſo many 
| Acres of Grain generally, yet it was held to 
be certain — it being mentioned to be 
ſown on a certain Number of Acres; this 

Action on the Statute not being brought to 

recover the Tithes themſelves, but Damages 


for them only; and it was alſo agreed by 


Erain quid. | Roll, &c. that the Word Grain, by common 
Conſtruction, ſhall be intended Corn, and 
not other Seeds not Tithable. See Allen 80. 
Stile 103, 108, 23), 238. And Hill. 40 Hlix. 

it was reſolved, That the general Allega- 
tion, that the Defendant Grano ſeminavit 
20 Acras Terre, Ec. without ſhewing what 
Kind of Grain, was good. 2 Inf. 650. Coke's 
Entr. 162, | 
Ty 3 | And 
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And note; it is ſaid to be the beſt way in Beſt to declare 
Actions brought upon this Statute, to de- Ceneralh. 
clare generally, That the Plaintiff is Par- 
ſon, c. of ſuch a Pariſh, and that the De- 
fendant had ſuch Tithes within that Pariſh, 
the ſingle Value whereof is ſo much, which 
he took and carried away, Sc. whereby the 
Action accrues to the Plaintiff, according to 
the Form of the Statute. See 1 Sid. 265. 
1 Keb. 922. ' THe | f 
Note alſo, That the Plaintiff need not ſet % Decta- 
forth, That he, or the Defendant is /ubdius rations are 
Domini Regis (although the Words of the good or not. 
Statute extend only to Subjects) for it ſhall 
be ſo intended, 1 Kd. 265. 1 Keb. 922. nor 
need the Plaintiff ſhew, That the Tithes 
were not compounded for before the Corn 
carried away ; for that lies on the Defen- 
dant's Part to be made out. 2 Keb. 34. But 
ſee Cumberba. 283. where it is held in B. R. 
That if it is not alledged in the Declaration, 
That the Defendant had not agreed with 
the Parſon, it is ill on a Demurrer, but good 
after a Verdict. Vide ibid. and 4 Mod. 422. 
Where the Plaintiff, in an Action on this 
Statute, for not ſetting out the Tithe of 
Wood, declared, That the Defendant had 
cut down Wood to the Value of 2007. and 
demanded 600 J. as the treble Value of the 
Tithes of the ſaid Wood; this was adjudg'd 
not good; for that the Plaintiff of his own 
ſhewing, demanded more for Tithe than the 
whole Wood was worth. See 1 Brow, 94. 
Yet where the Flaintiff declared, That 
the Defendant was Occupier of twenty Acres 
of Land, quas quidem pred thirty Acres he did 
| Ze 2 ſow, 
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6 ſow, and carried the Corn away without 
NY | ſetting out the Tithes, there the Word 
Thirty was held to be void; and that the 
| Declaration was to be underſtood of the 
. ſame twenty Acres, which before he was 
. ſaid to be Occupier of. 1 Lev. 97. 
Thi; Aion - Alſo this Action is held not to be within 
not within the the Statute of Limitations, that Statute not 
Statute of Li- extending to Actions grounded on Acts of 
tation. ARarliament; and therefore the Plaintiff is 
not confined to fix Years, or any other Time 
certain, within which to bring his Action. 
See 1 Cro. 513: 1 Sand. 38. 1 Sid. 305, 415. 
1 Keb. 93. 2 Keb. 462, 497. 2 Sand. 66. 
Pleas to Afti- As to Pleas to Actions brought upon this 
. the Statute we may obſerve, That the Declara- 
9 tion thereon being uſually a Demand of a 
Debt, or Duty due from the Defendant to 
the Plaintiff, and veſted in him by the ſaid 
Statute, in Satisfaction of, or Recompence 
for Tithes ſubſtracted, the moſt common 
Nil Debet. and uſual Plea is NI Debet, which is a di- 
rect Anſwer to, and a Denial of the Plain- 
tiffs Demand. 0 
But the Plea of Mu culpabibis, or Not 
guilty, is alſo held to be a good Plea in this 
Action, That being a Deniabof the Offence, 
or Breach of the Law, charged on the De- 
fendant, in not ſetting out the Tithes ac- 
cording to the Statute; which Offence is the 
Ground of the Plaintiff's Demand. See Hob. 
218, 3 Cro. 766, 621. Moor 302, and 914. 
3 and both theſe Pleas are the General Iſſue in 
this Action. | 
Special. But we find alſo, That Defendants do 


ſometimes plead Special Pleas, as a Modus, 
or 


Non hl. 
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or other Diſcharge; and the ſame are held 
good, as the Caſes in Allein 80. and in Ray- 
mond 14. and 1 Keb. 5. S. C. where a Parol 
Diſcharge of Tithes for Tears was pleaded; 
and ſo is 1 Lev. 24. and ſee the Caſe of a 
Compoſition quamdiu ambobus partibus placu- 
erit, 1 Salk. 144. but note, ſuch an Agree- 
ment is determined by bringing the Actions | 
and therefore cannot be pleaded: | 
Neither is it uſual to plead ſuch Special General Iſue. 
Pleas, nor ſo ſafe as the General Iſſue, where- 
in any Diſcharge of Tithes may be given in 
Evidence. And it may alſo be queried; whe- 
ther on a Special Demurrer for that Cauſe, 
ſuch Special Pleas are good, as amounting 
| only to the General Iſſue. | 
| As to Evidence to be given in this Action, Evidence, 
theſe two Points are to be obſerved, viz, | 
r. What Evidence is requiſite to 'be given 
by the Plaintiff to maintain his Action, ſo as 
to obtain a Verdict. And, o7 
2. What Evidence the Defendant may, 
or ought to give, to excuſe or juſtify himſelf 
from the Penalty of the Statute. 
Firſt, If the Plaintiff be a Parſon, Vicar, Eoidence- iy 
or other Eccleſiaſtical Perſon, and claims Parſon, &c. 
the Tithes in Right of the Church or Bene- Plaintiff, to 
fice whereof he is Incumbent, he is in Strict- — — 
neſs bound to prove his Inſtitution and Indue- lau, 
tion, and all Things elſe required by Law to 
qualify himſelf to be Incumbent of that 
Church to. which the Tithes do belong. 
But if the Plaintiff hath been for ſeveral 
Years in Poſſeſſion, he is not ordinarily put 
to prove theſe Matters, unleſs the Defen- 
dant in his Defence ſhews ſome Reaſons 
Ee 3 +. _ 
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Nepative to 
be proved. 


Reading the 
Thirty nine 
Articles. | 
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why theſe Things ought to be proved and 
made our. ER 

But the Law doth not Determine how 
many Years the Plaintiff ought to be in the 
Poſſeſſion of his Benefice to excuſe him from 
being put to the Proof of theſe Things; 
but thar ſeems to be left to the Diſcretion 
of the Judge who tries the Cauſe. Tho'l 
conceive a ſmall Number of Years, as three 
or four, quiet Poſſeſſion, will be ſufficient. 

In a Suit for Tithes brought in the Spi- 
ritual Court, the Defendant pleaded, That 
the Plaintiff being Parſon, had not read the 
'Thirty-nine Articles; and the Court put the 
Defendant to prove that Matter, although 
it was a Negative; whereupon he moved for 
a Prohibition, which was denied: For 
Coke and Dodderidge, the Law doth preſume 
that a Parſon has read the Articles, becauſe 
otherwiſe he is to loſe his Benefice. And 
when the Law preſumes the Affirmative, then 
the Negative 1s to he proved. 1 Roll. Rep. 83. 

And ſo it is faid to have been ruled upon 
Evidence at the Aſſiſes, That all Things 

uiſite to make the Defendant compleat 


' Incumbent ſhall be preſumed, unleſs the De- 


fendant, by ſome Evidence to the contrary, 
give Occaſion to the Plaintiff to prove thoſe 
Matters. See Clavtor's Rep. 83. 

Yet in Ejectment for a Rectory, it was 
inſiſted on by the Defendant's Counſel (af- 
ter the Plaintiff had made Proof of his Ad- 
miſſion, Inſtitution and Induction) That the 
Plaintiff ought to prove his reading and ſub- 
ſcribing the Thirty-nine Articles, and the 
Declaration of his Aﬀent to all Things _ 

e tain 
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tained in the Book of Common Prayer, and 
that ſuch Declaration of his Aſſent was made 
within the Time appointed by the Statute ; 
and by the Report of the Caſe, the Opini- 
on of the Court ſeemed to be, That all, 
theſe Things ought to be proved: But it is 
there ſaid, That Admiſſion, Inſtitution and 
Induction upon the Preſentation of an E- 
ſtranger, is ſufficient Evidence to bar the 
Plaintiff in an Ejedlione Firmæ, and to put 
him to his Quare Impedit. See 1 Sid. 220. 
But according to the Opinion of Coke and 
Dodderidge, N For that the Plaintiff 
has once a legal Title by Inſtitution and 
Induction, the other Matters appointed by 
the Statute to be afterwards performed by 
him, the Omiſſion of any of them, altho 
it make the Living void, yet being as a 
Condition ſubſequent to the Plaintiff's Title, 
&all be preſumed to be performed by him; 
and there; the MoH erformance ought to 
be made out and proved by the Defendant. 


Alſo the Plaintiff muſt prove, that the That t. 


Lands lie within his Pariſh, and that the Lands lis is © 
Corn, Sc. growing thereon was carried a- ma * 


way; and he muſt alſo prove the Value of 
the Corn, Sc. and if the Plaintiff be a Leſ- 
ſes, muſt prove his keaſe; but after a long 
Poſſeſfion C need not prave his Leaſe ; nor 
need he prove what Eſtate his Leſſor had at 
the Time of the Leaſe made. 1 Sid. 220. 
and where he muſt prove his Title, vide 
ante Strode v. Byrt. 


The Plainti having made out his Caſe, Defendant's 
and prov'd his Title to the Tithes, it is then Prof of ſet- 


Incumbent on the Defendant to juſtify or 


Ee 4 excuſe 


ting out the 
Tithes, &o. 
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excuſe himſelf. In order to which he muſt 
prove, That the Tithes were juſtly ſer our 

according to Law, and the Cuſtom of Tith- 
ing uſed within chat Pariſh. And if the Tithes 
be once 10' duly ſet out, and after that ta- 
ken away by a Stranger, without Fraud in 
the Defendant, c. the Defendant, (or Own- 
er of the Land) ſhall not be chargeable. 
Seeg. So the Defendant may prove an Axree- 
c. by Pard, ment or Compoſition made with the Plaintiff 
Ke. for the Tithes, and tho' it be a Parol Agree- 
ment only, Which by Law is not ſufficient to 
grant the Intereſt of the Tithes, eſpecially for 
more Vears than one; yet ſuch a Parol Agree- 
ment is held good to excuſe the Defendant 
from the Forfeiture given by the Statute. See 
14. 1 Keb. 21. 1 Lev. 24. 3 Keb. 24. 
And if there be two Plaintiffs who bring 
the Action, an Agreement with one of them 
only, is ſuffcient, and ſhall bind his Com- 
| panion. Moor 915. Alſ5 the Defendant inay 
Another has prove, That another Perſon hath the Right 
Right.” to the Tithes, to whom he has ot them or 
Es compounded for them. 
FP The Defendant may alſo prove, That 5 
Simony, 
* Plaintiff obtain'd his Living by Simony, or did 
not read the Articles, Ec. or is Guilty of ſome 
other Act or Omiſſion, which makes is Bene- 
fice void; or he may prove a Leaſe or Grant, 
or other Title from the Plaintiff, or from ſome 
other Perſon, from or under whom the Plaintiff 
claims, who had a Right to Leaſe or Grant 
ſuch Tithes; and as it ſeems, the Defen- 
dant may ' prove; that the Benefice is above 
81 per Aunum Value, and that the Plain- 
calf hath * another Living without 
| os i” * 


* 
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Diſpenſation, contrary to the Stat. 21 H. f. 


6. 13. 1 Cro. 357. | 11 O1 

S8o may the Defendant prove a Modus De- Modus De- 
cimandi, or any other Diſcharge of the cimandi, Cu- 
Tithes, or the Payment of them, according ſem, Preſcrip- 
to ſome ſpecial Cuſtom, Preſcription, Privi- * Te. 
lege, Unity, Sc. And a Nonpayment of 

Tithes, Time out of Memory, is a good E- 

vidence of ſuch Diſcharge. Hab. 300, 311. 
Savil 62. 3 Keb. 21). Dyer 349. Degg 338. 
But if the Diſcharge be by the Pope's pn, Bun,” 
Bull or Compoſition, a Copy of ſuch Bull Compoſitions, 
or Compoſition is not Evidence withor 

ſhewing the Bull or Compoſition it ſel 

Wiuch 70, 2 | 71 

- $0 Depofitions in the Eccleſiaſtical Court Dopoſtiau, 
in a Suit there for Tithes (although the 

Witneſſes be dead) are not Evidence in an 

Action brought at Common Law, 'thou 

in the ſame Cauſe. But a Sentence in the Sentence. 
Eccleſiaſtical Court being a Judicial Act, it 

is ſaid may be given in Evidence in a Suit 
in the Temporal Courts. March 820. 2 Roll. * 
Abr. 659. Quere if in another Cauſe? | 
As to Verdicts, we may obſerve, If the Verdi# pro 
Jury give a Verdict for the Plaintiff, they Quer. 
muſt find the real Value of the Tithes, which 5 77 
ſnall be trebled by the Court; as if the Jury Falle 

find the real and ſingle Value to be 20 J. c. 

they ought to give the Plaintiff only ſo much, 

and the Court ſhall treble it, and make the 

Sum ſo given ' 607. and ſo it was done in 

Baldwin's Caſe. Godb. 3 444. 

But if the Iſſue be upon the Cuſtom of 

Tithing, or any other collateral Point, the 

Jury then need not find any Value of the 
ier | Tithes, 


No Damages But the Plaintiff in Actions on this Sta- 
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Tithes, for in ſuch a Caſe the Defendant 

| ſhall pay (only) the Value expreſſed by the 

Plaintiff in his Declaration, becauſe by the 

collateral Matter pleaded in Bar, the Value 

of the Tithes ſet forth in the Declaration is 
—_—; my I 1 100. Tehv. 127, 

; And therefore, in all Actions brought upon 

— I this Statute, if the Defendant plead — col- 

; lateral Matter in Bar of the Action, he muſt 

take the Value of the Tithes mentioned in 

the Declaration by Proteſtation, viz. he 

- muſt by Proteſtation ſay, That the Tithes 

were not of that Value as is declar'd, other- 


wiſe he will be charg'd with the Value which 


the Plaintiff hath, by his Declaration, ſer 
upon them. See Allein 88. 1 Keb.nob. 
And by Jones, Juſtice, the ſame Law is, 
if Judgment be given for the Plaintiff by 
nihil dicit, non ſum in ſormatus, or upon De- 
murrer; for in theſe Caſes the Plaintiff 
ſnall have Judgment for the whole Value by 
him demanded. See Degg 410. 


Judgment. 


or Coſts. tute, ſhall not recover any other Damages 
or Coſts, but only the treble Value of the 
Tithes. Moor 915. 2 Cro. 70. and Fenkins 316. 

Regula. For it is a Rule, Where a Statute gives à cer- 
tain Penalty, there in an Action to recover that 
Penalty, Damages and Cofis ſhall alſo be re- 
covered; but where no certain Penalty is given 
(as by this Statute for not ſetting out of 
of Tithes) there it is otherwiſe. See 3 Le- 
Wins 374. | 

Aion againf - If the Action be againſt two or more De- 

two, and one fendants, and the Verdict is found againſt 

is acquitted. one Defendant only, and acquits the reſt ; 


F yet 


8 
i 
7 
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yet the Plaintiff ſhall have Judgment againſt 


him, againſt whom the Verdict was found; 


the Action being grounded on a Statute : 
Altho' it be otherwiſe in Actions grounded 
upon Joint Contracts at Common Law; by 
Roll, Ch. Juſt. Stile 31), 318. 

But if the Action be brought for Predial 
Tithes, for which an Action lies upon the 
Statute ; and alſo for ſmall or other 
Tithes, for which no Action lies upon the 
Statute; and the Plaintiff obtains a Verdict 


for the whole, yet he ſhall not have Judg- 


ment upon ſhewing this Matter in the Court : 
For that the Plaintiff ought not to recover 
in an Action upon this Statute, but for Pre- 
dial Tithes only. See 1 Brownl. 65 and 70. 
Alfo in Actions on this Statute, if Judg- 
ment be for the Plaintiff, it ſhall be entred 
Quand Defendens fit in Miſericordia, and not 
Quod capiatur ; becauſe the Action is to reco- 
ver a Debt given by the Starute, as a Re- 
compence for the Tithes. 1 Sid. 233. 1 Roll, 
Abr. 223. (But ſee now the Statute for Amend- 
ment of the Law.) 
And a Recovery in an Action on this Sta- 
tute is a good Plea in Bar to any other Suit 
brought after yards for the ſame Tithes. 
1 Brownl. 87. Telv. 63. . 


Thus we have led the Reader through p,,,;;,, for - 
the whole Method of Ordinary Proceedings Recovery of 
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at Common Law, as to Actions founded on Perſonal 
the ſaid Statute ; but as thoſe Proceedings Tithes 


relate to the Subſtraction, Detaining, &c. of 


Predial Tithes only, as before is obſerv'd, we 
are in the next Place to conſider what Re- 


medy is provided by Statute Law, for the Re- 


covery of Perſona) T ithes, 8 And 
7 4 


4 


ding to Cuſ- 
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By Stat. 2 And firſt, we may obſerve that the before 
3 Ed. „ mentioned Statute of 2 & 3 Ed. 6. has (as 


e - to Perſonal Tithes) Buacted, &c. That if 


any Perſon refuſe to pay his Perſonal Tithes in 
Form” aforeſaid (having Relation to the fore. 
going Laue — it ſhall be lawful to the 
Ordinary of the ſame Dioceſe, where the Party 
that ſo ought to pay the ſaid Tithes is dwelling, 
to call the ſame Party before him, and by his 
Diſcretion to examine him by all lawful and 
reaſonable Means, other than by the Parties 
ou corporal Oath, concermng the true Pay- 
ment of the ſaid Perſonal Tithes. 

But this Statute being found ineffectual 
for the Purpoſes intended, a better Provi- 
ſion for the Recovery of ſmall Tithes, Ec. 
was 'at length provided by the Statute of 

on &8W. 3. c. 6. whereby a Power is given 
5 Juſtices ro to determine in Caſes 

of {ſmall Tithes, as follows, vis. 
of ſmall Tu p For the more eaſy and effetual Recovery of 
per Ann. To ſmall Tithes, and the Value of them where the 
be paid accor- ſame fhall be unduly ſubſtracted and detained, 
where the ſame do not amount to above the 
yearly Value of 40s. from any one Perſon, It 
is enacted, © That all Perſons ſhall well 


Stat. 7 & 8 
W. 3. c. 6. 
For Recovery 


om. 


© and truly ſet out and pay all and ſingular 


e * {mall Tithes, and Compoſitions and A- 

eements for the ſame; and all Offerings, 

6 1 — and Obventions to the Rectors, 
Vicars, or other Perſons to whom they 
© ſhall be due, in the ſeveral Pariſhes in 
England, Wales and Berwick, according to 

© the 'Rights, Cuſtoms and Preſcriptions 
commonly uſed in the ſaid Pariſhes re- 

. ſpectively. N | 
I | And 
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© And if any Perſon ſhall ſubſtract, with- On Complaint, * 
draw, or any Ways fail in the true Pay- ws Fuftices, | | 
ment of ſuch ſmall Tithes, Offerings, Ob- | 4 
© lations, Obventions for twenty Days after 11. 
© a Demand thereof, then the Perſon. to Wil 
© whom they are due may make his Com- v7 
« plaint in Writing, to two or more Juſtices | *\ 
of the Peace in that County, City, Place | 
or Diviſion, where the ſame grows due; 
neither of which Juſtices is to be Patron nt Patrens, 
of the Church where the ſaid Tithes, Sc. WH 
ariſe, nor any Way intereſted in the ſaid LT 
Tithes, Ec. | 14 


* — \F 


A 


0 


And on ſuch Complaint ſo made to two 

or more Juſtices of the Peace, as aforeſaid, 

the ſaid Juſtices are to ſummon, in Writing, 

under their Hands and Seals, by reaſonable 

Warning, the Perſon or Perſons againſt 

* whom ſuch Complaint ſhall be made; and | 

© after Appearance or Default, the Summons  _ 
© being proved upon Oath, the ſaid Juſtices may bear and 
© or any two of them ſhall proceed to exa- determine. 
mine and determine the {aid Complaint, 

© and upon Proofs and Evidence produced 

© before them, ſhall in Writing, under their 

Hands and Seals, adjudge the Caſe, } 
© and give ſuch reaſonable Allowance for Vii 
© ſuch Tithes, Ec. ſo ſubſtracted or with- 14 
held, and alſo ſuch Coſts, not exceeding 14 
© 105. as they ſhall judge juſt and reaſon- 
able. | 1 13 

And if any Perſon ſhall refuſe or neglect, On Nu 
© by the Space of ten Days after Notice, to en. 
pay the Sum ſo adjudged, the Conſtables 

and Church-Wardens of the ſaid Pariſh, 


* or one of them, ſhall by Warrant, under 
| the 
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Diſtreſs and 
Sale. 


Oaths. 


London. 


Limitation. 


And Coſti. 


No removal. 
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© the Hands and Seals of the ſaid Juſtices, 
© Diſtrein the Goods and Chattles of the 
P ſo refuſing, and, after detaining them 
© for the Space of three Days, in Caſe the 
Sum adjudg'd be not paid with reaſonable 


„ Charges for making the Diſtreſs, make 


© publick Sale of the ſame, pay the Sum ad- 
© judg'd to the Party complaining, and re- 
© tain reaſonable Charges for diſtraining, as 
< the ſaid Juſtice ſhall think fir, and return 
© the Overplus, if any be. 

That the Juſtices, in their Examination 


of Matters on this Act, may Adminiſter 


© an Oath or Oaths. 

© That this Act is not to extend to Tithes, 
gc. within the City of London, or Liberties 
© thereof, or to any other City or Town where 


the ſame are ſettled by Act of Parliament. 


That no Complaint to Juſtices of Peace 
© for Tithes, Ec. (on this Act) ſhall be 
© heard and determined by them, unleſs 
© made within two Years after the Tithes 


© Sc. become due. 


© That Parties aggrieved by any Judg- 


ment of two Juſtices, may appeal to the 


© next Quarter-Seffions, and the Juſtices 
© there preſent, or Major Part of them, 
© ſhall finally hear and determine the Mat- 


| © ter; and if they find Cauſe to confirm the 


© Judgment given by the ſaid two Juſtices, 
they ſhall degree the ſame by Order of 
© Seſſions, and give Coſts againſt the Appel- 
© Jant to be levy'd by Diſtreſs and Sale of 
his Goods and Chattles. And, 

That no Proceedings, by Virtue of this 


Act, ſhall be removed or ſuperſeded by any 
6 Writ 
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55 Writ of Certiorari, or other Writ from any + ; Mil 
e Court at Veſtminſter, or other Court N 
n < whatſoever, unleſs the Title of ſuch Tithes, 7 


c csc. ſhall be in Queſtion. = 27 
e © And where any Perſon or Perſons com- 4 Modus Lt 
« MY * plain'd of for with-holding ſmall Tithes or g d. 10 
|. © other Duties aforeſaid, ſhall; before the ſ bl 
5 Juſtices of Peace, inſiſt upon a Preſcrip- 14 
tion, Modus Decimandi, Cuſtom, Ge. 10 
n Y © hereby he or ſhe ought to be freed from 159 

© Payment of the ſame, and deliver the KY 
n Y «© ſame in Writing to the ſaid Juſtices, ſub- FR [4 


er ſerib'd by him or her, and ſhall then give 
© reaſonable and ſufficient Security to pay 
„ all ſuch Coſts and Damages, as on a Trial 
> at Law ſhall be given againſt him, herr 
rc or them, in Caſe the Preſcription; Modus, fo be tried as 
. © Cuſtom, Ec. ſhall not upon the ſaid Trial L. 
de be allowed. In that Caſe, the Juſtices 
x MW © ſhall forbear to give Judgment; and then 
s the Perſon complaining ſhall be at Liberty 
es (s to ſue for the ſaid Subſtraction, Sc. in 
© any other Court where he might have 
;- © © ſucd before the making of this Act. 
je That every Perſon obtaining Judgment, 25. Fuſtices 
es or againſt whom Judgment ſhall be ob- Judgment. 
n, MW © rained before Juſtices out of Seſſions, for 
t- © ſmall Tithes, Oc. ſhall procure the ſame 
1c to be enrolled at the next Quarter-Seſſions, 
s, and the Clerk of the Peace is required 
of upon Tender to enroll the ſame, and not 
do receive for ſo doing more than 1 5. 
of And the Judgment ſo enrolled, and the 
Money ſo adjudg'd being paid, ſhall be a 
iis good Bar to. conclude the ſaid Rector or 4 Bar. 
1 | ine Vicar, 
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© Vicar, from any other Remedy for the 
© ſaid {mall Tithes, GC. 

Faſtices of © If the Perſon, againſt whom ſuch Judg- ne: 
| another. ment is, ſhall after ſuch- Judgment, and © 
| Ca): < before the Money adjudg'd is levyed, re. Te 
© move out of the County, City, or Corpo. Sef 
© ration, the Juſtices who made the Judg- pel 
© ment, or one of them, ſhall certify the 
© ſame under Hand and Seal to any Juſtice the 
© of Peace of ſuch other County, City, &c. (* 
© where the ſaid Perſon ſhall inhabit, who is gin 
c by Warrant under his Hand and Seal di- Ra 
© rected to the Conſtables or Church-war- 5 
© dens of the Place, or one of them, to levy 
© the Sum fo adjudged in ſuch Manner as 
* © the ſaid other Juſtices might have done in 
| © Caſe the Party had not remoy'd. 

Cofts, &c. The ſaid Juſtices who ſhall hear and 
© determine the Matters aforeſaid, ſhall have 
© Power to give Coſts, not exceeding 105, 
© to the Party proſecuted ; if they ſhall find 
the Complaint to be Falſe and Vexatious, 
c to be levy'd as aforeſaid,  _ 
© Perſons ſued for any Thing done in 
© Execution of this Act ſhall recover double 
© Coſts, in Caſe the Plaintiff Diſcontinue; 
© be nonſuit, or a Verdict paſs againſt 

© him. 75 | | 
© No Clerk or other Perſon, who ſhall be- 
© gin any Suit for recovery of ſmall Tithes; 
Sc. not exceeding the Value of 40 6. in 
© the Court of Exchequer, or any Eccleſia- 
© ſtical Court ſhall have any Benefit by this 
© Ac for the ſame Matter for which they 
5 ſo ſued, 1 11 b F; 

Note; 
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to pay Tithes. and Church Rates; be it 


© to pay any Church Rates, it ſhall, and may 


© Tithes do, or ſhall ariſe, or any ways in- 
© tereſted in the ſaid Tithes) upon the Com- 


© Proprietor of Tithes, Church- warden or n complain, 
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Note; this Act was at firſt only Tempo- | 
rary for three Years, and to the End of the 
next Seſſion; and afterwards. by. Statute 10 
& 11 V, 3. c. 15. it is continued for ſeven 
'Years, and thence to the -End-of. the next 


Seſſion, but by Stat. 3 Ann. c. 18, it is made 
perpetual. py 8 80 A ee 
After which ſaid Act, and as I take it, in /t. & 8 

the ſame Seſſion of Parliament, another Act, W. 3. cap. 34. 
(wiz. 78 V, z. cap. 34.) paſſed for obli- 
ging Quakers to pay Tithes, and Church 
Rates, which Recites, 0. 

And whereas, by Reaſon of àpretend- Quabert to 
ed Scruple of Conſcience, Quaters do refuſe 17 2 


© Enacted by the Authority aforeſaid, That 
* where any Quaker ſhall refuſe to pay or 
compound for his great or {mail Tithes, or 


© be lawful to and for the two next Juſtices Tuo Fuſtice, Wl 
© of Peace of the ſame County, (other than A 
* ſuch Juſtice of the Peace, as is Patron of Ki 
© the Church or Chapel, whence the ſaid 9 


© plaint of any Parſon, Vicar, Farmer, or 


© Church-wardens, who ought to have, re- 


© ceive or collect the ſame, by Warrant un- 1-8 
© der their Hands and Seals, to convene be- $108 
fore them ſuch Quaker or Quakers, neg- 7 convene | 0 
lecting or refuſing to pay or compound for and Examine, | 1 


© the ſame, and to examine upon Oath, &c. 1 


© (which they are thereby impowered to 
© Adminiſter) or in ſuch Matter as by this 


Ff Act | j 
| 
[ 
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and Order 
Payment not 
above 101, 


may diftrain 
on Non pay- 
ment. : 


Appeal to the 
Seſſions. + 


Who may 
Reverſe, | 


4 


« 
o 
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Act is provided, the Truth and Juſtice of 


the ſaid Complaint; and to aſcertain and 
ſtate what is due and payable by ſuch 


© Quaker or Quakers to the Party or Par- 


. 
. 
c 


; * { 1 3 : - 
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ties complaining, and by Order under their 
Hands and Seals to direct and appoint the 
Payment. thereof, ſo as the Sum ordered 
as aforeſaid, do not 'exceed the Sum of 


10 J. and upon Refuſal by ſuch Quaker or 


Quakers to pay according to ſuch Order, 
it ſhall, and may be lawful to and for | 
any one of the ſaid Juſtices, by Warrant 
under his Hand and Seal, to levy the 


Money thereby ordered to be paid by Di- 


ſtreſs and Sale of the Goods of ſuch Of. 


fender, his Executors, or Adminiftrators, 
rendring only the Overplus to him, her, 


or them, neceſſary Charges of diſtraining 
being thereout firſt deducted and allowed 
by the ſaid Juſtice ; and any Perſon find- 
ing him, her, or themſelves aggrieved by 
any Judgment given by ſuch two Juſtices 
of the Peace, ſhall and may appeal to the 
next general Quarter-Seffions to be held 
for the County, Riding, City, Liberty, 
or Town Corporate; and the Juſtices of 
the Peace there . preſent, or the major 
part of them, ' ſhall proceed finally to hear 
and determine the Matter, and to reverſe 
the faid Judgment, if they ſhall ſee Cauſe; 


and if the Juſtices then preſent, or the 


major part of them, | ſhall find Cauſe to 
continue the Judgment given by the firſt 
two Juſtices of the Peace, they ſnall then 


- 6: Decree the ſame by Order of Seſſions, and 


6 ſhall 


r 
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peal be made as aforeſaid, no Warrant of *i!! Appeal 


made perpetual. 


The Law of Tithes, &. 435 


* ſhall alſo proceed to give ſuch Coſts againſt 
* the Appellant, to be levy'd by * Diſtreſs .; . 
and Sale of the Goods and Chartels of the 5, h, . 
« ſaid Appellant, as to them ſhall ſeem juſt rave. 
and reaſonable ; and no Proceedings or 
Judgment had by Virtue of this Act, ſhall 
© be removed, or ſuperſeded by any Writ 
© of Certiorari, or other Writ out of his Ns Certio- 
£ Majeſty's Courts at Weſtminſter, or any 7 
© other Court whatſoever, unleſs the Title 
of ſuch Tithes ſhall be in Queſtion, _ | 

© Provided, That in Caſe any ſuch Ap- No Diſtreſs | 


4 
ary- 


© Diſtreſs ſhall be granted until after ſuch nn 
© Appeal be determined. Provided alſo, 
That this Act ſhall continue in Force for 
© the Space of ſeven Years, and from thence 
© to the End of the next Seſſion of Parlia- Continuance. 
ment, and no longer. 

But by Statute 13 V. 3. c. 4. the ſaid Act 
was further continued for eleven Years, and 
thence to the End of the next Seſhons of 
Parliament, and by a ſubſequent Act is 


The ſame Act was likewiſe more fully Star. 1 Geo. 
.enforced and extended by another Act made 1. cap. 6. 
1 Geo. 1. c. 6. which, in the Second Section Se. 3. il 
thereof, Enacts, That the Remedy pro- 4 


© vided by the ſaid Act 8 V. 3. for the 


© Recovery of Tithes and. Church Rates ſhall a 
© be extended, and may be uſed againſt any 22 fo 
© Quaker for recovering of any Tithes or f,7 et f 
© Rates, or any Cuſtomary, or other jeg. 

© Rights, E. belonging to any Church ar 
Chapel, which by Law and Cuſtom ought | 
; | Y Ff 2 to | | il} 
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© to be paid for the Stipend and Mainte- 
© nance of any Miniſter, Ec. 

And any two Juſtices of the Peace of 
© the Place, other than the Patron of any 
© ſuch Church, c. or any Ways intereſt- 
© ed in the ſaid Tithes, Sc. on Complaint 
© of any Parſon, Ec. are to ſummon in 
© Writing under their Hands and Seals, by 
© reaſonable Warning, ſuch Quaker againſt 
© whom ſuch Complaint is made, and after 
© his Appearance, or in Default thereof, 
© (the {aid Summons being proved upon 
© Oath) to proceed to hear and determine 
* the ſaid Complaint, and to make ſuch 
© Order therein as in the ſaid Act directed: 
© And allo to order ſuch Coſts and Charges 
"as they ſhall think reaſonable, not ex- 
ceeding 105. as upon the Meritb of the 
Cauſe ſhall appear Juſt. Which Order 
ſhall be ſo executed, and on Appeal to 
the Quarter-Seſſions may be reverſed or 
affirm'd, and ſhall not be removed into 
any other Court, unleſs the Title of ſuch 
Tithes, Sc. ſhall be in Queſtion, as in 
and by the ſaid Act ſupra is provided. 
We have now gone through all the ſeve- 
ral Branches of the Common Law, whereby 
the Right of Tithes and other Eccleſiaſtical 
Duties are guided and directed; we have 
alſo ſhewn and explain'd the ſeveral Sta- 
tutes, whereby any Proviſion'is made di- 
rective of thoſe Rights or Remedies, and 
how, and in what Manner they are to be 


ſucd for, or detended. cy 
| FH It 
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It remains only, That ſomething ſhould 
be ſaid of the Manner of Cuſtomary Ti- 
thing, otherwiſe called a Modus Decimandi. * 
The Rules whereof in general are to be 
found before, diſpers'd through the ſeveral 
Parts of this Treatiſe, where *tis ſhewn, 
That Cuſtom and Preſcription muſt be the 
Guide to direct every Modus Decimandi, 
and that all Cuſtoms and Preſcriptions, and 
conſequently a Modus Decimandi is to be 
tried by a Jury at Common Law, who are 
the only proper Judges of ſuch Cuſtoms; 
1 and therefore I ſhall only add a diſtinct 
. I Chapter touching the Cuſtom of Tithing in 
the City of London. 3 


8 


e * Vide ante, pag. $5, 121, 179, 212, 213, &. 223, 
Tr . 227, 347, 350, 351, &c. 425, KW. 
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CHAP XI 
Of the ancient Cuſtom or Modus of 


tithing in London, and by what 

Meums tit Ie ed Varied, 

riff fettled by Stat. 37 H. 8. 

c. IZ. and the Decree made there- 

upon; alſo of the Proviſion made 
6% tat. 22 & 23 Car. 2. C. 15. 

Hr Payment of Tithes in the ſt- 
veral Pariſhes in London there. 
in mentioned; and a Liſt of ſuch 
Pariſhes, and what Rate-T ithes 
each Pariſh is to pay: With Pre- 
cedents of Declarations, &c. on 
the ſaid Statute. 


T appears from our ancient Records and 
| Hiſtories, That the Legiſlative Power of 


this Kingdom had always a peculiar Care to 


Of the ancient 

Cuſtom of pay- 

— - 
London. 


preſerve the Privileges, Cuſtoms and Uſages 


of the City and Citizens of London, more eſpe- 


cially their Modus Decimandi, or Cuſtom of 
Tithing ; and therefore all the Statutes that 
have directed the Payment of Tithes, have 
particular Clauſes therein inſerted, 'That ſuch 
Act ſhall not extend to the City or Citizens 

of London, Ec. vide ante, pag. 24, 25. Ec. 
But what the antient Cuſtom of London 
was therein, .will beſt appear from the Ar- 
guments 


13 Hen. 3. made a Conſtitution in Confir- 
mation of an antient Cuſtom formerly uſed 


he that paid but 10s, Rent 
offer but one Farthing; and 
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guments uſed in the Caſe of Dunn verl. 
Burrell and Goff, which, as it is reported in 
Privilegia Londini, p. ga, Ec. was thus, viz. 

One Mr. Dunn, Parſon of, Grace: Church Parſon 
in London, had exhibited a Petition to the Purn's Caſe ; 
then Lord-Mayor according to the Cu- — Qu. 
ſtom of che {aid City, againſt the Defen- 1979's Caſs, 
dants and others his Pariſhioners, for a Sum Survey, Lib. 
of Money claimed by him in Lieu of 2. pag. 155. 
Tithes due to him from them, as inhabit- % £45. 5: 
ing within his Pariſh ; but Suit being by 9 
Defendants made to the then Lord Chan- 


cellor Bacon, he repreſents the Matter to 


the King, who thereupon commiſſioned the 
Archbiſhop of Canterbury, the ſaid Lord 
Chancellor, and divers other Peers and Jud- 


ges to hear the Cauſe. And thereupon as and how thoſe 


to the Points, what was antiently paid by e, 
the Citizens of London for Tithes, and how ©" e 


| thoſe Payments grew and became varied, 
It was ſaid, : | 


That it appears by the Records of the 
ſaid City, That Niger Biſhop: of London, Niger Biſpq 
of Londop's- 

N | 
Time out of Mind, that Proviſion ſhould- be 11 


made for the Miniſters of London in this 
Manner; that is to ſay, that he which pay- 
eth the Rent of twenty Shillings for his 
Houſe wherein he dwelt, ſhould offer every 


Sunday, and every Apoſtle's Day, whereof the 
Evening was faſted, one Half- penny: And 
early, mould 
this amounted 
unto according to the Proportion of 2 4. 
64. per Pound; for there were fifty-two u 

: 3 days, 
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days, and but eight Apoſtles Days, the Vigils 
of which were faſted. And if it chanced that 
one of the Apoſtles Days fell upon a Sunday, 
then there was but one Half- penny, or Far- 
thing paid; ſo that ſometimes it fell out to be 
30 Ed. 3. 1. ſomewhat leſs than 2 4. 6 d. per Pound: And 
10 Ed. 3. 3. it appeareth by our Book-caſes, in Edward 
the Third's Reign, that the Proviſion made 
for the Miniſters of Londam, was by Offerings 
and Obventions; howſoever the Particulars 
are not deſigned there, but muſt be under- 
ſtood according to the former Ordinance made 
by Niger ; and thus, the Payment of 25. 64. 
in the Pound . continued until 13 Rich. 2. 
Tho. Arun- Thomas Arundel, Archbiſhop of Canterbury, 
of Cantor? made an Explanation of the Conſtitution 
1j R. 2. made by Niger, and thruſt upon the Citi- 
OI zens of London two and twenty other Saints 
Days than were meant by the Conſtitution 
made by Niger, whereby the Offerings then 
amounted unto the Sum of 3 5. 5 d. per 
Pound; and there being ſome Reluctation 
made by the Citizens of London againſt it, 
Pope inno- Pope Innocent in 5 Hen. 4. granted his Bull, 
cent. J H. 4. whereby: the former Explanation was con- 
firmed ; which Confirmation (not withſtand- 
ing the Difference between the Clergy and 
Citizens of Lyndon about thoſe two and 
twenty Saints Days, which were added unto 
Pope Nich. their Number, ) Pope Nicholas alſo, by his Bull 
5 kf. 6 in 31 H. 6. confirmed: Againſt which the 
| Citizens of Londom did allo contend, and that 
with ſo high a Hand, that they cauſed a Re- 
cord to be made, whereby it might appear in 
future Ages, that the Order of Explanation 
made by the Archbiſhop of Cauterbury, *. 
2850 1 9 
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done without calling the Citizens of London 
unto it, or any Conſent given by them. 

And it was branded by the Name of an Or- 
der ſurreptitiouſly and abrubtitiouſly gotten, and 
therefore more ſit to have the Name of a De- 
ftrutory, than a Declaratory Order: But not- 
withſtanding this Contention, it ſeems the | 
Power and Intereſt of the Clergy was then ſo 18 

great, that the Payment wasmoſtuſually made if 

according to the Rare of 3s. 54. in the * 

Pound ; for Linwood, who writ in the Time Lind 4 

of King Hen. 4. in his Provincial Conſtituti- fot. 146.  * 

ons, debating the Queſtion, Whether the | 

Merchants and Artificers of the City of Lon- * 

don ought to pay any Tithes? ſheweth, that 

the Citizens of London, by an ancient Ordi- by 

nance obſerved in the ſaid City, are bound 

every Lord's Day, and every principal Feaſt- 

Day, either of the Apoſtles, or others, 

whoſe Vigils are faſted, to pay one Farthi 

for every ten Shillings Rent, that they paid 

for their Houſes wherein they dwelt; and 

in 36 Hen. 6. there was a Compoſition made 36 H. 6. .. 

between the Citizens of London and the Mi- | 

niſters of London, that a Payment ſhould be 

made by the Citizens, according unto the 

Rate of 3s. 5 d. in the Pound; and if any 

Houſe were kept in the proper Hand of the 

Owner, or were demiſed without Reſerva- 

tion of any Rent ; then the Church- Wardens 

of the Pariſh, where the Houſes were, ſhould 

ſer down a Rate of the Houſes, and, accord- 

ing to that Rate, Payment ſhould be made. 

After which Compoſition ſo made, there was 

an Act of Common Council made 14 Ed. 4. 14 Ed. 4 

in London, for the Confirmation of the Bull 
ö grant- 
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granted by Pope Nicholas. But the Citizens 
of London finding that by the Common Laws 


Compoſition, nor Act of Common 


led with the Clergy, and could not conde- 
fcend unto the Payment of the ſaid eleven 
Pence by the Year, obtruded upon them by 
the Addition of the two and twenty Saints- 
Days; whereupon there was a Submiſfion 
unto. the Lord Chancellor, and divers others 
of the Privy Council, and they made an 
—— Order for he Payment of Tithes, according 
7 untotheRateof 25. 9 4d. in the Pound; the 
which Order was firſt promulgated by a Pro- 
clamation made, and afterwards eſtabliſhed 

Stat. 10 8. by an Act of Parliament made 17 H. 8. c. 21. 


4 Decree In Confirmation of which ſaid Order, there 
37.8. vas a Decree made 37 H. 8. with ſome fur- 


ther Additions; the which ſaid Decree was 

| confirmed by an Act of Parliament made 
Suu. 37M. 8. 37 Hep. 8. c. 12. So as it appeareth by that 
- which hath been ſaid, that the firſt Payment 

was only according unto the Rate of 25. 67. 

per Pound; afterwards the Payment was 

 - increaſed to the Rate of 35s. 5 d. per Pound. 
And laſtly, there was an Abatement and 
Payment made only according to the Rate 

of 25. 9 d. in the Pound. The firſt Payment 

grew by Qiſtom, the ſecond by Conſtitutions, 

and Bulls of the Pope; the laſt by Decree 

in the Chancery; which Deoree, by the Ad, 

ought to bave been enrolled in Chancery in fix 
| Months; bug Search hat, been, and it is not 


And 


2 the Realm, no Bull of the Pope, nor 


Council, could bind them in ſuch Things as 
concerned their Inheritance ; they ſtill wreſt- 
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And as to the laſt Point, which was, Wha The Lord- 
ſhall be Judge of the Payment of Tithes 2 er t be 
for Houſes in London, and the Remedy for J. 
the Recovery of them? It was ſaid ta be 
apparent out of the Words of the Decree, 
that the Mayor of the City of Lands is Fudge, 
and is to give Order concerning them; and 
Suit is not to be made in the Eccleſiaſtical 
Court for them; and if it be, a Prahibitian Probibition. 
is to be granted, inſomuch that the Party 
grieved reſorteth unto another Judge than 
the Statute hath appoinred. But if the - 
Mayor do not give Aid within two Months 
after Complaint made, or do not give ſuch © . 
Aid as is fitting, then Refort is ta be made 
unto the Lord Chancellor of England, who Lord Chan- 
hath three Months given him for ending of lar. 
the ſaid Cauſe. [CENTRE 10 5 E NY7d,% Rr u. 
Note alſo, That one material Part aſ the Matte Par- 
Argument was, Whether by the Common . s 


Las ard 


Law any thing can be demanded for the * 

Houſes in Lan And it was argued to , = 

clear, that nothing can be demanded: of F. N. B. 

Common Right. For that which the Par- Jol. 53 

ſon ought to demand. of Houſes is Tithes ; 

and it is improper, and cannot be, that 

Tithes can be paid of Houſes. Firſt, In No Tithes due 

regard that Houſes do not increaſe and re- jo Hoſes, of 

new, but rather decreaſe for want of -Repa- — 5 

rations, and Tithes are not to be paid of ati 

any Thing but fuch Things as do increaſe 

and renew; as it appeareth by the Levitical 

Law, and the Common Law of the Land. 

Secondly, Houſes are Matters of Inheritance, 

whereof a Præcips lieth-atthe Common Law. , 4 P 

And the Rent reſerved upon a Leaſe made of the — 
of tance, &c. 
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of them, is like wife knit unto the Inheritance, 
and Parcel of it; fo that it ſhall go along 
unto him that hath the Inheritance, and 
therefore ſhall deſcend unto the Heir: And 
it is a Rule in Law, that Tithes are not to 
be paid of Part of the Inheritance, but they 
ought to be paid of ſuch Things as renew, 
or grow out of the Inheritance; upon which . 
Reafon it is, That Tithes, by the Common - 
Law of the Land, are nat to be paid of - 
State, Stone and Coal digged out of the 8 
Pit. Thirdly, Houſes being built only for be 
the Receiving, Habitation and Dwelling of 
Men, and for Conveniency of Protection A 
againſt the ſcorching Heats in Summer, and 8 
tempeſtuous Storms in Winter, without any E. 
Profit at all redounding unto the Owner; | 


and the Parſon being to have a Benefit o- | 7 

therwiſe, in the Payment of Perſonal Tithes | * 

ariſing through his Trade and Induſtry in & 
i the Houſe, no Tithes can be demanded for 
the Houſes themſelves, or for the Rent re- * 
f ſerved upon them. Fourthly, The Decree. 5 
j made 38 l. 8. which exempteth the Houſes on 
: of Noblemen from the Payment of any | * 
55 Eli. Rate-Tithes, ſheweth the Common Law to = 
> e be ſo, that Houſes of themſelves are to be * 
B. a diſcharged of the Payment of Tithes; and 2 
accordingly it hath been adjudged in divers 
Caſes happening at the Common Law, that V 
Tithes by the Courſe of the Common Laws G 
may not be demanded for Houſes, but they kf 

Bus Cufom are to be diſcharged therefrom. And as to anc 
may make the Point, which was, Whether Cuſtom fat 


Horſes Titha- can eſtabliſh a Right of Payment of any 


mandi. ſeem' d 
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ſeem'd clear, that it well might; for it may 
well be, that before ſuch Time as any Houſe 
was built on the Ground where the Houſe is, 
there had been a Sum of Money paid far 
the Profits of the Ground, in the Name of a 
Modus Decimandi; and though the Houſe 
was after built on the Ground, yet the Modus "it 
continues. And there-being a Continuance bh 
of the Modus after the Building of the 1 
Houſe, Time has made it to be a, Payment 1 
4 


for the Houſe ; but this Payment is to be | 
termed a Modus Decimandi, and cannot well M0 
be called a Tithe paid for Houſes, becaule, N | 


as it is formerly ſaid, Tithes may not be paid 18 
for Houſes: And all this appears by Dr. 4/8 
Grant's Caſe in 11 Co. fol. 16, which was, ia 
Effect thus: | {18455528 bebo bs 

Dr. Grant, Parſon of the Pariſh of St. Dr. Grant's 
Leonard's in  Fofter-lane ,, infra Præciuctum Caſe. 
Sti. Martini le Grand, libelled in the Spiritual 
Court againſt Edward Taylor, Farmer or Te- 
nant of an antient Houſe, called the Deaus 
Houſe, within the ſaid Precinct, late Parcel 
of the Poſſeſſions of the Abbot of Heftmm> 
ſter; and alledged that every Pariſhioner or 
Inhabitant, having or occupying a Manſion- 
Houſe, Shop, Warehouſe, Cellar or Stable, 
within the ſaid- Pariſh of St. Leonard's in the 
Precinct aforeſaid, had paid every Year by 
Quarterly Payments at Hater, Chriſimas, 
St. John and Michaelmas, Time out of Mind, 
or at leaſt from the Foundation, Donation 
and Erection of the ſaid Rectory of St. Leo- 
nard's, by equal Portions, to the Parſons of 
the ſaid Rectory for the Time being, No- 


enine & loco Decimarum {uarum juxta Ratan 
cninſlibet 
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cujuſlibet uiginti Solidor um Redditus per Au- 


num ex quakbet hujuſmodi Domo, Shopa, Sol- 
lar, Sollar, five Stabulo, fic tout” ſive occupat* 


in præ dic Parochia duos ſalidus legulis Monatir 
Angliz, Cr. That the ſaid E. Z. and his 
Family did dwell in the ſaid Houſe three 
Years, and had poſſeſſed the fame for the 
ſaid Time, ſub :ammuali Reuditu fexdecim 
Librarum ſou ſaltem Duadacim Librarum, c. 
and ſo demanded 24. in the Pound, Sc. 
Hereupon the ſaid E. Laylor ſuggeſted for 
a Prohibition, That the late Abbot of Mf. 

minſter, and all his Predeceſſors, till the Diſ- 
ſolution of the ſaid Monaſtery, which was 
Anno 30 H. 8. had held the ſaid Houſe diſ- 
charged of Tithes, and ſet forth the Stat. of 
31 H. 8. and conveyed to himfelf a Leaſe 
for Years, Cc. and thereupon had a Prohibi- 
tion granted by the Court. To which, Dr. 
Grant appearing, Taylor declared againſt him 
to the Effet aforeſaid, and the Doctor 
traverſed the Preſcription of . Diſcharge of 
Tithes, and the Iſſue tried in London, and 
found for the Doctor. 

But it was moved by Taylor's Counlel, 
That upon the faid Libel no Confultation 
ought to be granted, :for of Common Right 
no Tithes ought to be paid of Hbuſes of * 
bitation, nor for any Rent referved upon 
Leaſe of — for Tiches onght — 
of Things, which gron and renew Year by 
-Year, by the Act of God. Rep. 53. b. FN. B. 

4. — F. Tit. Diſnes 16. and not for 


5 

-Dwelling-Houſcs, or for Rents referved and | 
created merely by the Act of the Party. 
. therefore in he City of London the 


3 Parſons 
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Parſons have 2s. 8 d. in the Pound in the 
Name of Tithes; but this is by a Decree The Dm 
made 1535. which is confirmed by -Autho- 24 4 of 
rity of Parliament, Auno 3 H. B. c. 12. Bar 37 5: 
St. Martin's le Grand is not within the ſaid 
Decree and Act; for though it is within Nets. 
London, yet it is not of it, and therefore it 
remains at Common Law, as 5 E. 4. 15. 
and in 30 H. 3. 1. 4. and 38 E. 3. 13. it is ſaid 
by Finchden, That the Profits of the Churches 
in London are the Oblations and Obventions 
paid by Cuſtom. wht L144 o 1 N 
But in this Caſe of Dr. Grant, it was re- 
ſolved by the whole Court, That a Con- 
ſultation ſhould be granted, For it may have 
a lawful Beginning; for it may be, That 
for all the Land upon which the Houſes are 
built, this Modus Decimandi hath Time out 
of Mind been paid; and although the ſame 
Land be after built on, that ſhall not take 
away the Parſon's —— to the Modus; for 
it might have a lawful Beginning, and the 
ſame hath been uſed Time out of Mind. 
It was alſo reſolved, That for this Cuſto- 
mary Payment of Monies (the Place being 
no Part of London,) the Parſon might ſue in 
the Eccleſiaſtical Court, becauſe it is in the Mete. 
Name of Tithes, v/z. a Modus Decimandi; 
and every antient Ciry and Borough hath 
for the moſt part ſuch a Cuſtom de modo De- 
oimandi for their Houſes, for the Mainte- 
nance of their Parſons; and as to the Opi- 
:nions of 30 E. 3. and 38 E. 3. it was ſaid, 
That obventio dicitur ab obveniendo, and in- Obventio 
cludes Oblations, Rents, and other Reve- quid & unde. 
nues, Sc. See 11 Co, 16, SC. 


Alfter 
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Dr Ley field After this Caſe of Dr. rant, Dr. Leyfield, 
Cue. Hob. iu parſon of St. Clement's, without Tomple-Bar, 
(u hich is alſo out of Landon and the Liber- 
ties thereof) ſued for the Tithes of certain 
Stables, and libelled that by Common Right 
and jon, Time out of Mind, the 
Parſons thete uſed to have a Modus Decimandi 
for the Houſes, Stables and Buildings, that 
- #is to ſay, after the Rate of the tenth Part 
- *of*the yeariy Rent, or the Value of the 
ame; and on ſhewing this to the Court of 
B. R. a Prohibition was granted; and the 
Caſe being aſter moved for the Defendant, 
though the ſaid Caſe of Dr. Grant was ur- 
yet it was ordered by the Court, That 
the Plaintiff in the Prohibition ſhould declare 
thereupon, and ſo bring the Matter to be 
judicially determined by the Court. See 
Hob. 11. and as to the like Cuſtoms for 
Tithes of Houſes. See Cro. 139. 1 Keb. 602. 

eb. 280. 3 Lev. 38. 
Stat. 3) H. 8. Now the ſaid Act of 37 H. 8. c. 12. is as 

e. 12. follows: 1 
Differences le- Where of late Time Contention, Strife 
tween the and Variance hath riſen and grown within 
. — and the City of London, and the Liberties of the 
l _— J ame, between the Parſons, Vicars and Cu- 
rates of the ſaid City, and the Citizens and 
Anhabitants of the ſame, for and concerning 
the Payment of Tithes, Oblations and other 
Duties within the ſaid City and Liberties; 
for appeaſing whereof a certain Order and 
Decree was made thereof by the moſt Reve- 
rend Father in God, Thomas Archbiſhop of 
Cariterbury,, Metropolitan and Chief Primate 
af all England, Thomas: Audley, Knight, 
0 
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Lord Audley of Walden, and then Lord 
Chancellor of England, now deceaſed, and 
other of the King's moſt Honourable Privy 
Council; ———— —S 
and Proclamation was made thereof, and 
directed to the ſaid Citizens concerning the 
ſame. Whereupon it was after moved in 


the Path 1 bes — — by 


ns „4 22 
the 27 ear of the King's | May's moſt 
Noble Reign, by Authority the fame 
Parliament, 'Fhat the — and the In- 
habitants of the ſame City, ſhould at Zafter 
then next coming, pay unto the Curates of 
the ſaid City and Suburbs, all ſuch-and like 
Sums of Money for Tithes, Oblations and 
other —_ as the ſaid Citizens and the 
Inhabitants, by the Order of the ſaid late 
Lord Chancellor, and other the King's moſt 
Honourable Council, and the King's ſaid 
Proclamation, paid, or ought to have 
by Force and Virtue of the ſaid Order at 
Eaſter, which was in the Year of our Lord 
1535. And the ſame Payments ſo to con- 
tinue from Time to Time, until ſuch Time 
as any other Order or Law ſhould be made, 4 


publil ed, ratified and confirmed by the 7 727 
King's Highneſs, and the thirty-two Perſons ©* 11 — 


by 2 Grace to be named, as well for the 
full Eftabliſhment concerning the Payment 
of all Tithes, Oblations, and other Duties 
of the Inhabitants within the ſaid City, 
Suburbs and Liberties of the ſame, as 
the making of the other Eccleſiaſtical Laws 
of this Realm of England, and that Per- 
ſon denying to pays as is ore, hou, 
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by the Commandment of the Mayor of 
London for the Time being, be committed to 
Priſon, there to remain until ſuch Time 
as he or they ſhould have agreed with the 
Curate or Curates for their ſaid Tithes, 
Oblations and other Duties, as is aforeſaid, 
as in the {aid Act more plainly appeareth. 
Sithen which Act divers Variances, Contenti- 
ons and Strifes are newly riſen, and grown 
between the ſaid Parſons, Vicars and Cu- 
rates, and the (aid Citizens and Inhabitants, 
touching the Payment of the Tithes, Obla- 
tions and other Duties, by Reaſon of cer- 
tain Words and Terms ſpecified in the ſaid 


Difference ſul- Order, which are not ſo plainly and fully 


mitted to a 


Co 


mpromiſe, 
&c. 


ſet forth, as is thought convenient and meet 
to be; for appeaſing whereof as well the ſaid 
Parſons, Vicars and Curates, as the ſaid Ci- 
tizens and Inhabitants have compromitted, 
and put themfelves to ſtand to ſuch Order 
and Decree, touching the Premiſſes, as ſhall 
be made by the ſaid Right Reverend Father 
in God, Thomas Archbiſhop of Canterbury, 
Metropolitan and Primate of England, the 
Right Honourable Sir Thomas Wryotheſly, 
Knight, Lord Hryothe/ly and Lord Chancel- 
lor of England, the Right Honourable Tho- 
mas Duke of Norfolk, Lord Treaſurer of 
England, the Right Honourable Sir William 
'Pawlet, Knt. Lord St. Fohn, Lord Preſident 
of the Council, and Lord Great Maſter of 
the King's moſt Honourable Houſhold, the 
Right Hon. Sir ohn Ruſſel, Knt. Lord Ru/- 
ſel and Lord Privy Seal, the Right Honour- 
able Edward Earl of Hertford, Lord Great 
Chamberlain of England, the Right Ho- 
22909 3 nourable 
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nourable John Viſcount Liſe, High Admi- 
ral of England, Sir Richard Lifer, Knight, 
Chief Juſtice of England, Sir Edward Mons 
tague, Knight, Chief Juſtice of the Common 
Bench at op ne and Sir Roger Cholm- 
ley, Knight, Chief Baron of the Exchequer; 
for a final End and Concluſion to be had 
and made touching the Premiſſes for ever; 
and to the Intent to have a full Peace and 
perfect End between the ſaid Parties, their 
Heirs and Succeſſors, touching the ſaid 
Tithes, Oblations, and other Duties for 
ever: Be it enacted, by the Authority of 
this preſent , Parliament, That ſuch End, 
Order and Direction, as ſhall be made, de- 
creed and concluded by the forenamed Arch- 
biſhop, Lords and Knights, or any fix of 
them, before the 1ſt Day of March next en- 
ſuing, of, for and concerning the Payments 
of the Tithes, Oblations and other Duties, 
within the ſaid City, and the Liberties of 
the ſame, and enrolled in the King's High 
Court of Chancery of Record, ſhall ſtand, re- 
main and be as an Act of Parliament, and 
ſhall bind as well all Citizens and Inhabi- 
rants of the ſaid City and Liberties for the 
Time being, as the ſaid Parſons, Vicars, 
Curates and their Succeffors for ever, ac- 
cording to the Effect, Pu: port and Intent of 
the ſaid Order and Decree ſo to be made and 
enrolled ; and that every Perſon, denying to 
pay any of his or their Tithes, Oblations or 
other Duties, contrary to the ſaid Decree 
to be made, ſhall by the Commandment of 
the Mayor of London, for the Time being, 
and in his Default or Negligence, by the 
Gg 2 Lord 
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Lord Chancellor of England, be committed 

to Priſon, there to remain *till ſuch Time 

as he or they have agreed with the Curate 

and Curates, for his or their ſaid Tithes, 
Oblations, or other Duties, as is aforeſaid. 

The Decree - As touching the Payment of Tithes in the 

made in Pur- City of London, and the Liberties of the ſame, 


- 1 the 17 is fully ordered and decreed by the moſt Re- 
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England, I homas Lord Wryotheſley, Lord 
Chancellor of England, William Lord St. 
John, Preſident of the King's Majeſty's Conn- 
til, and Lord Great Maſter of his Highneſs's 
Horfhold, John Lord Ruſſel, Lord Privy 


and Roger Cholmley, Knight, Ghief Baron of 
his Grace*'s Exchequer, this preſent 24th Day 
of February, Anno Dom. ſecundum curſum 
& computationem Eccleſiæ Anglicanæ Mil- 
leſimo quingenteſimo quadrageſimo quinto, 
according to the Stat. in ſuch Caſe lately pro- 
vided, That the Citizens and Inhabitants of 
the ſaid City of London, and Liberties of the 
ſame for the Time being, ſhall yearly, without 


the Parſons, Vicars aud Curates of the ſaid 
City and their Succeſſors for the Time being, af- 
ter the Rate hereafter following, that is to wit, 
1s. 4d. for of every 10s. Rent by the Tear, of all and 
every 10s. every Houſe or Houſes, Shops, Warebouſes, Cel- 
Rent, Sc. Jars, Stables, and every of them, within the 
ſaid: City and Liberty of the ſame 16d. ob. 


aud every ſich Houſe and Houſes, Shops, i are 
houſes, Cellars and Stables, and 50 o them, 
eng 1 ö ä 1-117] 


verend Father in Cod, Thomas Archbiſhop of 
Canterbury, Primate and Metropolitan of 


Seal, Edward Earl of Hartford, &c. ut ante, 


Fraud or Covine, for ever pay their Tithes to 


25 and of every 208. Rent by the Tear, of all 


Bo Mn = 
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within the ſaid City and Liberties 28. gd. 
and ſo above the Rent of 20s. by the Tear, 
aſcending from los. to 108. according to the 
Rate aforeſaid. 10 42936" 


Item, That where any Leaſe is or ſhall be Aeainſt frau- 


made of any Dwelling-houſe or Houſes, 
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dulent Leaſes. 


Shops, Warehouſes, Cellars. or Stables, or 


any of them, by Fraud or Covin, reſerving 
leſs Rent than hath been accuſtomed, or is, 
or that any ſuch Leaſe ſhall be made with- 
out any Rent reſerved upon the ſame, by 
Reaſon of any Fine or Income paid before- 
hand, or by any other Fraud or Covine, 
That then in every ſuch Caſe, the Tenant 
or Farmor, Tenants or Farmors thereof 
ſhall pay for his or their Tithes of the ſame, 
after the Rate aforeſaid, according to the 


8 of ſuch Rent or Rents, as the ſame 
0 


uſe or Houſes, Shops, Warehouſes, Cel- 
lars or Stables, or any of them, were laſt 
letten for, without Fraud or Covin, before 
the making of ſuch Leaſe. d 

Item, That every Owner or Owners, In- 
heritor or Inheritors of any Dwelling-houſe 
or Houſes, Shops, Warehouſes, Cellars or 
Stables, or any of them, within the ſaid 
City and Liberties inhabiting or occupying 
the ſame himſelf or themſelves, ſhall pay 
after ſuch Rate or Tithes as is aboveſaid, 


after the Quantity of ſuch yearly Rent as the 


ſame was laſt letten for, withaut Fraud or 


Covin. 0 ne, nth! 2 
Item, If any Perſon or Perſons have taken, Z , ..., 
or hereafter ſhall take any Meaſe or Man- — — 


ſion-Place by Leaſe, and the Taker or Ta- of 4 Houſe, 
kers thereof, his or their Executors or Aſ- &. 
Gg 3 


ſigns, 
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Heuſes, &c, 
be taken by 


ſigns, doth or ſhall inhabit in any Part 
thereof, and have or hath within eightYears 
laſt paſt, before this Order, or hereafter will 
or ſhall let out the Reſidue of the ſame, that 
then in ſuch Caſe the Principal Farmor or 
Farmors, or firſt Taker or Takers thereof, 
his or their Executors or Aſſigns, ſhall pay 
his or their Tithes, after the Rate above- 
ſaid, according to the Quantity of their 
Rent by Lear. | 
And if that any Perſon or Perſons have, 
or ſhall take divers Manſion-houſes, Shops, 
Warehouſes, Cellars or Stables, in one 
Leaſe, and letteth, or ſhall let out one or 
more of the ſaid Houſes, and keepeth, or 
ſhall keep one or more in his or their own 
Hands, and inhabiteth or inhabit in the ſame, 
that then the ſaid Taker or Takers, and his 
or their Executors or Aſſigns ſhall pay his 
or their 'Tithes after the Rate aboveſaid, 
according to the Quantity of the yearly 
Rent of ſuch Manſion Houſe or Houſes, re- 
tained in his or their Hands; and that his 
Aſſignee or Aſſignees of the Reſidue of the 
ſaid Manſion Houſe or Houſes, ſhall pay 
his or their Tithes afrer the Rate above- 
ſaid, according to the Quantity of their 
yearly Rents, N 
ſtem, If ſuch Farmor or Farmors, or his, 
or their Aſſigns, of any Manſion Houſe, 
or Houſes, * Warehouſes, Shops, Cellars, 
or Stables, hath at any Time within eight 
Years laſt paſt, or ſhall hereafter let over 
all the faid Manſton Houſe or Houſes con- 
tained in his or their Leaſe to one Perſon, 
or to divers Perſons, that then the Inhabi- 
2 | 4 tants, 
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tants, Leſſees or Occupiers of them, and 
every of them, ſhall pay their Tithes after 
the Rate of ſuch Rents, as the Inhabitants 
Leſſees or Occupiers, and their Aſſignee or 
Aſſignees have. been, or ſhall, be charged 
withal, without Fraud or Coyin, _ 
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Item, If any Dwelling-houſe within eight 8 
Years laſt paſt was, or hereafter ſhall be verted, &c. 


converted into a, Warehouſe, , Storehouſe, 
or ſuch like, within the ſaid eight Years, 
was, or thereafter ſhall. be converted into a 


Dwelling-houſe, that then the Occupiers 


thereof ſhall pay Tithes for the ſame after 
the Rate above declared of Manſion Houſe 
Rents. NE nan bat ad SEES 
Item, That where any Perſon ſhall de- 
miſe any Dy-houſe or Brew-houſe, with 
Implements convenient and neceſſary for 
Dying or Brewing, reſerving a Rent upon 
the ſame, as well in Reſpect of ſuch Imple- 
ments, as in Reſpect of ſuch Dy-houſe or 
Brew-houſe, then the Tenant ſhall pay his 


Tithes after ſuch Rate as is aboveſaid, the 


third Penny abated ; and that every pꝓrinci- 
2 Houſe or Houſes, with Key or Wharf, 
having any Crane or Gibit belonging to the 
ſame, ſhall pay after the like Rate of their 
Rents as is aforeſaid, the third Penny aba- 
ted; and that other Wharfs belonging to 
Houſes, having no Crane or Gibit, ſhall pay 
for his Tithes, as ſhall be paid for Manſion 
Houſes in Form aforeſaid.  _ _ __, _. 
Item, 'That every Manfion Houſe, with a 
Shop, Stable, Warehouſe, Wharf,, with 
Crane, Timber-Yard, Teinter-Yard, or 


Garden belonging to the ſame, or as Farce 


Gg 4 0 
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of the ſame, is or ſhall be occupied toge- 
de that if the ſame be hereafter — 
or divided, or at any Time within eight 
Years laſt, paſt were ſevered or divided, that 
then the Farmor or, Farmors, Occupier or 
Occupiers thereof, ſhall- pay ſuch Tithes as 
is aboveſaid,, for ſuch Shops, Stables, Ware- 


. houſes, Wharf with Crane, Timber-Yard, 


Teinter-Yard, or Garden aforeſaid, ſo ſe- 
vered or divided, after the Rate of their ſe- 
veral Rents thereupon reſerved. 


Tithe: fayable Jtem, That the. ſaid Citizens and Inhabi- 


Quarterly. 


tants ſhall pay their Tithes quarterly, that 
is to ſay, at the Feaſts of Eaſter, the Na- 


tivity of St. John Baptiſt, St. Michael the 


Offerings diſ- 
charged. 


Arch-Angel, and the Nativity of our Lord, 
by even Portions. . Lada 
ten, That every Houſholder paying 105. 
Rent, or above, ſhall for him, or herſelf, 
be diſcharged of their Four Offering Days, 
but his Wife, Children, Servants, or others 
of their Family, taking their Rights of the 
Church at Baſter, ſhall pay 2 d. for their 


Four Days Offerings yearly. 


Hoyſes div deu 
into ſmall Par- 
cels. 


Provided always, and it is decreed, That if 
any Houſe or Houſes which hath been, or 


hereafter ſhall be letten for 10s. Rent by 
Year or more, be, or hath at any Time within 
eight Years laſt paſt, or hereafrer ſhall be divi- 
ded and leaſed into ſmall Parcels or Mem- 


bers, yielding leſs Rent than 10s. by Year, 


that then the Owner or Owners, if he, or 


they dwell in any Part of ſuch Houſe, or 


_ elſe the principal Leſſee and Leſſees, if the 


Owner or Owners do not dwell in fome Part 


- of the ſame, ſhall from henceforth pay _ 
_ is 


hy mg 


oy 
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his or their Tithes, after ach Rate x 
Rent, as the ſame Houſe was Ne 
to be letten for before ſuch Diviſipn,' or 

viding into Parts or Members; and Ng 
der Farmor or Farmors, Leſſee and Leſſe 
to be diſcharged of all Tithes for ſach ſir 
Parcels,” Parts, or Members, rented at feſs 
yearly Rent than 10 s. by Year, without 

Fraud or Covin, paying 2 d. 2 piece yearly 

for Four — * l FE: That g 

Provided always, and it is * 
for ſuch Gardens as appertain not to an 2 
Manſion Houſe, and which any Perſon 8. 

Perſons holdeth, or ſhall hold in his or their 
Hands for Pleaſure, or to his own Uſe, that 
the then Perſon ſo holding the ſame ſhall 
pay no Tithes for the ſame ; but if any Per- 
ſon or Perſons, which holdeth, or ſhall hold 

any ſuch Garden, containing half an Acre 8 

or more, doth or ſhall make any yearly. 
Profit thereof, by way of Sale, that then he 
or they ſhall pay Tithes for the ſame after 
ſuch Rate of his Rent, as is herein firſt 
above ſpecified. 

Provided alſo, That if any ſuch Gardens, Gardens Th 
now being of the Quantity of half an Acre vided. © 
or more, be hereafter by Fraud or Covin 
divided into leſs Quantity or Quantities; 
then to pay Tithes according to the Rate: 
aboveſaic. 

Provided alway, That this Decree ſhalt Noblemens 
not extend to the Houſes of Great Men, or Houſes. 
Noblemen, or Noblewomen, kept in cher 
own Hands, and not letten for any Rent, 
which in Times paſt hath paid no 'Tithes, e 
long as they ſhall continue ſo unletten; nor 


to 
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Shedds, &c. 
exempted. 


Po 
Aeuſtomed 
Rates only. 


Controverſy 
refer d to the 
Mayor. 
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to any Halls of Crafts or Companies, ſo long 
as they be kept unletten, ſo that the ſame 
Halls in Times paſt have not uſed to pay 
any Tithes. 

Provided always, and it is decreed, That 
this preſent Order and Decree ſhall not in 


any wiſe extend to bind or charge any 
Shedds, Stables, Cellars, Timber-Yards, ne 


- Tinter- Yards, which were never Parcel of 


any Dwelling-houſe, ne appertaining or be- 
longing to any Dwelling-houſe, ne have ac- 
cuſtomed to pay any Tithes, but that the 


ſaid Citizens and Inhabitants ſhall thereof 
be quit of Payment of any Tithes, as it hath 


been uſed and accuſtomed. 
Provided alſo, and it is decreed, That 
where leſs Sum than after 16 d. Half-penny 


in the 10s. Rent, or leſs Sum than 25. 9 d. 
in the 20 5. Rent, hath been accuſtomed to 
be paid for Tithes, that then in ſuch Places 

the faid Citizens and Inhabitants ſhall pay 


but only after ſuch Rate as hath been ac- 


cuſtomed. | 


tem, It is alſo decreed, That if any 
Variance, Controverſy, or Strife, do, or 
ſhall hereafter ariſe in the ſaid City for 


 Non-payment of any 'Tithes; or if any Va- 


riance or Doubt ariſe upon the true Know- 


ledge or Diviſion of any Rent or Tithes 
within the Liberties of the ſaid City, or of 


any Extent or Aſſeſſment thereof; or if any 
Doubt ariſe upon any other Thing contain- 
ed within this Decree, that then upon Com- 


plaint made by the Party grieved to the 
Mayor of the City of London for the Time 
being, the ſaid Mayor, by the Advice of 

Council, 
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Council, ſhall call the ſaid Parties before 
him, and make a final End of the ſame 
with Coſts to be awarded by the Diſcre- 
tion of the ſaid Mayor and his Aﬀiſtants, 
according to the Intent and Purport of this 

preſent Decree. | | 115 teen 

And if the ſaid Mayor make not an End nt 10 ,z, | 
thereof within two Months after Complaitit Lord cha. 
to him made, or if any of the {aid Par- cor. 
ties find themſelves agrieved, That then 
the Lord Chancellor of England for the 
Time being, upon Complaint to him made 
within three Months then next following, 
ſhall make an End in the ſame with ſuch 
Coſts to be awarded as ſhall be thought 
convenient, according to the Intent 'and 
Purport of the ſaid Decree. \ a 

Provided always, That if any Perſon or Rents leſen'd 
Perſons take any Tenement for a leſs. Rent 5 Reaſon of 
than it was accuſtomed to be letten for by Fre, &c. 
Reaſon of great Ruin or Decay, Brenning, 
or ſuch like Occaſions, or Misfortuncs, that 
then ſuch Perſon or Perſons, his Executors 
or Aſſigns, ſhall pay Tithes only after the 
Rate of the Rent reſerved in his or their 
Leaſe, and none otherwiſe, as long as the 
ſame Leaſe ſhall endure. Stat. 37 H.8. c. 12: 
and Decree, 

And note; upon a Motion for a Prohibi- 4 Caſe upon 
tion, the Caſe upon the ſaid Statute and 4 —— 
Decree appeared to be, That the yearly pay 
Rent of a Houſe in London at the Time of 
the Decree made, and after, was 51. and a 
new Leaſe was made of the ſaid Houſe, 
rendring the ſaid Rent of 5 J. per Annum, 
and over that a great Income or Fine, 

| which 


* 
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which was covenanted and agreed to be paid 15 
yearly the ſame Day that the Rent was paid, 55 
as a Sum in Groſs; but ſo much Rent might ſc 
well have been reſerved for the ſaid Houſe, 80 

as both the ſaid 5/7. Rent and the Sum in 
groſs amounted unto ; which Reſervation * 
and Covenant were made to defraud the tt 
Parſon of the true Tithe of the ſaid Houſe, ne 

which he ought to have had according to 
the Intent of the ſaid Decree; and in that © 
os it was reſolved by the whole Court of | ſe 

& ALT 

Accuftomed I. That if ſo much Rent be reſerved as 1 
| 


Rents reſer- was accuſtomed to be paid at the Time of 
_ making the ſaid Decree, (whatſoever Fine or th 


Income be paid) the Parſon can aver no wi 
Fraud in the Reſervation of that Rent; for Fi 
the Words of the Decree are, Where any te 
Leaſe is, or ſhall be made of any Dwelling- W. 
houſe, &c. by Fraud or Covin in reſerving leſs of 
Rent than hath been accuſtomed, or is paid tif 
&c.) ſo as if the accuſtomed Rent be re- - 


ſerved no Fraud can be alledged ; for the 
Fraud by the Decree, is when leſſer Rent 
than uſual is reſerved ; or if no Rent at all 
be reſerved, that then Tithes ſhall be paid 
according to the Rent that then was laſt before 
reſerved. 

Far ſo are the Words of the Decree: 
Which Decree conſiſts of four Parts, vix. 

Firſt, Where the accuſtomed Rent, Ec. 
was reſerved. 24ly, Where the Rent was in- 
creaſed, there the Tithes ſhould be paid ac- 
cording to the whole Rent. 3dly, Where 
leſs Rent was reſerved. And 4thly, Where 
no Rent was reſerved, but had been — 

| y 
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ly reſerved : But in this Caſe the Parſon 
confeſſes. that the accuſtomed Rent was re- 
ſerved, and therefore had no Cauſe of 
Suit. | 
2. It was reſolved, That ſuch Houſes as Caſus omiſ⸗- 
were never letten to Farm, but inhabited by ſus. 

the Owner, is Caſus omiſſus, and ſhall pay 

no Tithes by Force of the ſaid Decre. 

3. It was reſolved, That where the De- 6 | 
cree faith, (where no Rent is reſerved by Rea- If no Rent . 
ſon of any Fine or Income paid before-band ſervei 
albeit no Fine or Income be paid, yet if 
no Rent be reſerved, the Parſon ſhall have | 
his Tithes according to the Decree. For AIP 
that is put but for an Example or Cauſe _... 
why no Rent is reſerved; and whether any, 

Fine or Income were paid or no, is not ma- 
terial as to the Parſon; and a Prohibition 

was awarded to the Court of the Chancellor 
of the Biſhop of London, to ſtay the Plain- 

tiffs Suit there. Mich. 5 Fac. 1. the Caſe 

of Skidmore and Eyre verſ. Bel, Parſon of 


St. Michael Queen-hithe. 2 Inſt. 659. © 
It has been held, That a Houſe in Loy- Priory Land, 


don, which was Part of the Poſſeſſions of a Kc. | 
Priory, which were diſcharged of Tithes, | 
was by the aforeſaid Statute charged with * 
Tithes according to the Ordinance thereof; 
for before that Statute, no Dwelling-houſe 
was chargeable with Tithes, becauſe no Pro- 
fit ariſes of it, Ec, Q and vide 3 Cro. 276. 
and Moor 912. | 

It has been alſo reſolved, That a Rent Half yearly 
for half a Year, and afterwards for another Rene. 
half Year, is a yearly Rent within the 


Meaning of the Decree ; and that, as the * i 
ſame _ 11 
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ſame was laſt let, is not intended laſt before 
the Decree, but before Demand of the Tithes; 
yet if Leſſee for Life leaſes for Years to A. 
reſerving Rent, the Rent ſo reſerved by the 
Leſſee, ſhall not conclude or bind him in 
Reverſion to pay Tithes, according to that 
Rule. See Noy 130. Dr. Mend bon ſe verſus 
Dr. Taylor. 

If Suit be in the Spiritual Court for Tithes 
of the Rents of Houſes in London, a Prohi- 
bition lies; for by the Statute /#pra, the 
Suit ought to be before the Mayor of Lon- 
don, by Complaint in Writing, and not by 
Word of Mouth only, in Nature of a Aſou- 


ftrans de Droit, declaring ail the Title (or 


rather, as I conceive, in Nature of a Bill in 
Equity) and if a Suit be in the Spiritual 
Court for Tithes in London, the Court of 
B. R. may grant a Prohibition ; and yet 
that Court cannot meddle with Tithes in 
London. See Noy 130. 2 Inſt. 650. 

But notwithſtanding the ſaid Statute and 
Decree, divers Preſcriptions for Payment of 
leſſer Rates than the Parſons might require 
thereby (as to pay 105. for the Tithe of a 
Houſe, though the Rent was 50 or 60 J. or 
more) have been claimed and allowed ; and 
ſuch Preſcriptions or Cuſtoms ſeem to be al- 
lowed by the ſaid Decree. 

But upon the Occaſion of the Fire of Lon- 


don in 1666. with reſpect to the Churches 


thereby conſumed, another Stature was made 
to make the Maintenance of the Miniſters 
of ſuch Churches more certain. 


The 
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the Pariſhes of the City of London, burnt. by 


the late dreadful Fire, recites: Whereas the The Reaſon of 
Tithes in the City of London were levied and the Act. 


paid with great Inequality, and are ſince the late 
dreadful Fire there, in the rebuilding of the 
ſame, ly taking away of ſome Houſes, altering 
the Foundations of many, and the new erecting 


of others, ſo diſordered, That in Caſe they | 


ſhould not for the Time to come he reduced to 4 
Certainty, many Controverſies aud Suits at Law 
might thence ariſe ; and Enacts, That the au- 
nuas certain Titbes of ad and every Parc and 
Pariſhes within the ſaid City of London and 
the Liberties thereof, whoſe Churches bave been 
demoliſhed, ar in Part conſumed,. by the late 
Fire and which ſaid Pariſhes by Virtue of an 
At? of this preſent Parliament, Intituled, An 


Act for the rebuilding of the City of Lone $4. 22 Car. 2. 
don, uniting of Pariſhes, c. Remain and con- cap. 11. 


rinue fingle as heretofore they were, or are by 
the ſaid Act annexed or united into one Pariſh 
reſpettively, ſhall be as followeth, (that is to 


ſay) The Annual certain Tithes, or Sum of Mo- 


ey in Lieu of the Tithes of the Pariſh. 
| dsa 


Of Alhallows Lombard- ſtreet 110 o0 
Of Saint Bartholomew Exchange 100 oo 
Of K. Bridget, alias Brides 120 oo 
Of t. Bennet Finck 100 0 
Of K. Michael Crooked- lane 100 oo 
Of St. Chriſtopher I20 00 
Of St. Dionys Backchurch 120 oo 
Of K. Dunſtan in the Bat 200 00 


* 
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The Act of 22 & 23 Car. 2. c. 15. En- Stat. 22 & 

titled, For the better Settlement of the Main- 23 Car. 2. 

tenance of the Parſons, Vicars and Curates in PIR 
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tforeſaid, Be it farther Enalled by the Au 
therity aſoreſald, That ill and roery ſack e- 
Hiro Sum and Sams of Money fo tt be Af- 
offtd and Taxed, 11 e and, m the rhe 
ſong of the ſaid Mantemance of the ſaid re 
Phan, Ficars and Crates of the 14) pe Iron 
Pore, he paid ts the ſaid ene 
rar and Cordtes, and their St 
e ee, & the e 
r, (tnt. 7 4! rect 22 
the Bleſſed Virgin Mary, the | —— 4 
John Bapriſt, the Fr of Sr. M — 
angei, and i the Aatretty of eur Bleſſed Service, 
or * fourteen Days after each of the Feafts 
oreſaid, by equal Payments ; _ the en 
ayments thereof to begin and commence only 
from ſuch Time and Times as the Incambent er 
Incumbents of ſuch 4 eng Pariſh ſball begin 
ts Officiate or Preach as Incumbent or Parſon 
in the reſpetiive Church belonging to ſuch re- 
* Pariſh, or in ſome other convenient 
face os Places in ſuch veſpeFive Pariſh or 
1, 10 be nominated or a r 
of London for the time 
bifbop of Canterbury, in any * 
thin bis Pecaliars. 
Jmgroprie. Arid in any 3 or Pariſhes uber any 
—— 0 make = Tmpropriations be Be it enaed by the Autho- 
the ſame Al- 5% aforeſeid, 7 bat all. and every the Inopro- 
they did be- friator or Impropropriators of atty of the ſaid 
fore the n Pariſhes, ſhall pay 
| + bona fide, bey 
©: Jag to the 8 
odd 6 
A a 


32 as part of the 
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bew , miranthfanding thts All, w any Canſe 

w Abner, nn dag theres cotaiued. 

Ard be it further enalied by the Authority Upon refufal 

44 4, Tout if 4 2. rr 21 — — 

ie hb Porno ow Paryſhes 44 eee. al, 3 org 
r & rifoje o argiad? is pay te toe re parrnug 

—2 e of any of 7 hee. 

tree Farne, an Sans or Sans of 40 b 

reſpeIroaly hee, wo» in be paih ty 

this AF, ot any part thereef, canary is bt 

trug Intet and Meaning of thts dy ( 6 us 

lawfully demanded at the eee or Hon 2 

an, Kn Cu, Crilzr, alleen 

whereas bt ſame 14 payabee / (Gai iter i 

aud may be Lrwfad tn and for the . 

— Gity of London for ite time bet 
W /«cb Ke e 

Negiett, ts ge n grant cut Warrants for the 

Officer er Perſon apprented tn GU the ſame, 

with the fance of 4 Cimfable im the * 

time, to Levy the ſame Fithes or Sams 

ney jo dur, and it arrcar and wipers, 

Are 


and Sie of the GCaads of the en. 
pena ſo refafang er negieHiing te pay, rife 
te the Oer or Owners, the Overylas of 
Goods, 222 
N 4% ead = 


1047 . D. 
- E 
by le of ſuch G.. 

Provided akuays, and be it Added, Slat bo each 


caſe the Leed {Moyer or Crart of Aldermen ſha Marr re 


refuſe er negleft to execute any of the rege ene this 
Pers 0 f Lü Ne 
ere iber th whe are aps 


te Ahern Len, ee e.: 
aforeſaid 


No ether Provided always, That no Court or - 
Court what- 


ſooyer ſhall 
hold Plea for Of fer ay the Sum or Sams of Money due — 


any Duty a- 
rißat upon any part . 
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Horeſaid, as they ave by this Att am A 
and required. to perform, That then i; ſhall and 


may be daun for the Lord Chancellor, a 


Keeper of... the Great Seal of England for the 
time being, or. any tu or more of the Barons 
of bis Majeſty's Conrt of Exchequer, by Hare 
rant or Harrants under bis of their reſpetiive 
Hands and Seals, to 4e and perform what the 
_ ſaid Lord Mayer and Court of Aldermen, ac- 

| - epding to the true. nent. and Meaning of this 

« preſent AA, N = 
uch N arram, eitber to Impower an 

* or Perſotts to make the reſpettive Aſſe 275 

as afore/aid, or to authorize the raſpoctiue Of 

ers or Perſons appointed to Colle® the Sums a- 
oreſaid, to Levy the ſame by Diſtreſs and Sale 
of the Goods of any Perſon or Perſons that ſhall 
reſuſe or negled to pay the ſame in maumer 
and form aforeſaid. 
Provided always, aud. be it enadrd,. That 
©" where any of the Pariſhes within the ſaid City, 
. have fince the late Fire, by Death or — 
become wacant, the ſurviving or remaining In- 
enmbent of the other Pariſh thereto Cuited, on 
therewith Conſolidated, Hall bade and enjoy, 
and. have like Remedy. to recover the Tithes 
bereby ſettled jo be paid, as if be. had been 
a#nally Preſented, Admitted, Inflitzted and 
MiduSed into both the ſaid Pariſhes, fixes het 
Union and Conſolidation thereof. 


ao 
LA 
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„ Or io be paid by vertuc of this Ati, or 
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r # be Tawful 10 or fir Try Pir 4-1 
— o Incumbent, 7 2 
Perſon or Perm afſeſſed" Ad, a 0 
fuſing or negle Hing to pay the James, i 
Court or Gurt, or leur any ages Foie, 
other than what are authorifod and appeared 
8 ſhe bearing E 
the ſame, 
ME is 8 [halt and may be Ao 2 — 
— * to and for the wat and pm, Ce. © for 

s of K. Paul's Church, London, Parſe 97 ore, of this 

— Se the Reory of the Parifh of A. 
K. Gregory afore fo rette aud 
ol Tithes, Oblations, and Duties  arifing 
growing dns within the ſaid Pariſh, it a: large 


and beneficial Marner as formerly they Babe, 


er lawfully might have Zone ; Any thing bir 
in to the contrary notwit bf anaing. 


"as KL. 


As to Forms of Probibitions, Declarations P, 
and Pleadings in Caſes of Tithes, we (Dee 
= already exceeded our intended Limit — 
refer our Readers to the followin 

Books of Entries, Cwhere they may find. 

Variety of Precedents) va. Cole's Extrigg , 

161, 162, 226 and 4$0 to 466. Fiche 
trier 598 to 6g1. fou's Exvrier 3g, bg. 
Brau. Redie. 45%. Read's DEL 158, 166, 
Sc. Brown's ad Mecum 243, Mod. Jer. 197% | 
Debt, &c. on Stat. EA 6. for not ſert] as of 
aur or with-holding Tirhes. See ey 140 , 
Dec}. Tit. Probibitions, Formule begs 5 Ned, 1 
ad Part, 32 to 37, and de modo Decimandi in, — 
London ; vide ib. 189, 190, 95 
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4 LTST of Abbies, Monafteries, &c. (here 
mentioned Page 263.) which on the gene- 
ral, Surocy taken 26 H. S. were returned to 
bo gf ©2001; Value and upwards, per Ann. 

and conſcquemtiy were di ſſolved by Sat. 
31 H. 8. and thereby diſcharged of the Pay- 

mem of Tithes ; with what Order they were 
of, and the Times of their Foundations. 

Note. rheſe Abbrevations; Ab. Abbey, Pr. Priory, 

F 

Monks, Wh. C. White Canons, Ben. Benediftines, 
Gill. Gilbertines,” Prem. Premonſiratenſes, Carth. 
Carihiſians, Mon. Moniales, Clun. Cluniacks, Ciſt. 
Ciſterfians, T. in the Time of, Cir. An. about 
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Note; It has been reſolved, That Abbey Lands within 
London, and the Liberties rhereof, arc not freed from 


the Payment of Tithes within the ſaid Stat. 


1 H. 8. 


becauſe the Statute and Decree for Payment of Tithes 
in London, and its Liberties, were made after the ſaid 


Stat, 31 H.8. and their Privileges ar 
ſer ved. See Cro. El. 3 16. Aber 912. 
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